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adopted by several states in similar form, that makes it unlawful for licensed individuals to 
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lawful scope of the Second Amendment because they reflect disarmament regimes rejected by 
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right to exclude firearms, but they may not redesign the baseline conditions of everyday public 

life so that exercising an enumerated right depends on universal affirmative permission. 
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Introduction 

The U.S. Supreme Court’s modern Second Amendment decisions have a predictable 

afterlife. District of Columbia v. Heller announced an individual right to keep and bear arms 

for self-defense,1 but lower courts often confined that right through doctrinal filters that 

looked as or more deferential than rational-basis review.2 New York State Rifle & Pistol Ass’n 

v. Bruen attempted to reset the field by rejecting means-end scrutiny and insisting that 

modern firearms regulations stand or fall by their fit with “this Nation’s historical tradition 

of firearm regulation.”3 

Wolford v. Lopez tests whether that reset will hold. Hawaii and four other states now 

make it generally unlawful for concealed-carry licensees to carry firearms on private property 

open to the public unless the owner gives express authorization—typically through 

“unambiguous” oral or written consent, or conspicuous signage affirmatively allowing guns.4 

The question presented in Wolford is whether the Second Amendment permits a state to 

invert the ordinary default for publicly accessible private premises in this way.5 

Although Hawaii frames the case as a conflict between the right to bear arms and the 

right to exclude,6 the case is equally about constitutional structure and historical method. A 

“default” rule that makes carry unlawful almost everywhere a person would ordinarily go—

gas stations, grocery stores, restaurants—can operate as a near-total ban even while leaving 

the formal licensing scheme intact.7 

Hawaii insists that the inversion is justified by property law: if private owners have a 

fundamental right to exclude, the State may decide that the public’s implied license to enter 

open commercial premises does not include an invitation to enter armed.8 The petitioners 

 
1 554 U.S. 570 (2008). 
2 See, e.g., Allen Rostron, Justice Breyer’s Triumph in the Third Battle over the Second Amendment, 80 

Gᴇᴏ. Wᴀꜱʜ. L. Rᴇᴠ. 703 (2012). 
3 New York State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 17 (2022). 
4 HAW. REV. STAT. § 134-9.5; CAL. PENAL CODE § 26230(a)(26); N.Y. PENAL LAW § 265.01-d; N.J. STAT. 

ANN. § 2C:58-4.6(a)(24); MD. CODE ANN., CRIM. LAW § 6-411(d). 
5 Petition for a Writ of Certiorari, Wolford v. Lopez, No. 24-1046 (U.S. Apr. 1, 2025). 
6 Respondent’s Brief at 9, Wolford v. Lopez, No. 24-1046 (Dec. 17, 2026), 

https://www.supremecourt.gov/DocketPDF/24/24-1046/387778/20251217162555763_25.12.17%20Wol

ford%20response_final.pdf. 
7 See Joseph Blocher & Darrell A.H. Miller, What is Gun Control? Direct Burdens, Incidental Burdens, 

and the Boundaries of the Second Amendment, 83 U. CHI. L. REV. 295, 315–16 (2016) (“requiring gun 

owners to seek permission to carry their guns on another person's land . . . would almost certainly 

result in less gun carrying overall due to the inevitable stickiness of default rules”). 
8 See Respondent’s Brief, supra note 6, at 10. 

https://www.supremecourt.gov/DocketPDF/24/24-1046/387778/20251217162555763_25.12.17%20Wolford%20response_final.pdf
https://www.supremecourt.gov/DocketPDF/24/24-1046/387778/20251217162555763_25.12.17%20Wolford%20response_final.pdf
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and the United States respond that this logic masks state compulsion under a veil of private 

choice.9 

The Second Amendment, on the historical account embraced in Heller and Bruen, was 

adopted against a background in which English governments used licensing, status, and 

property qualifications to decide who could be armed. A state default rule that turns public 

life into a patchwork of required permissions—often inaccessible in real time—resembles the 

disfavored model rejected by the Constitution. The question is not whether property owners 

may exclude arms; it is whether the State may conscript private property law into a general 

public-carry prohibition. 

This paper proceeds in four parts. Part I situates Wolford in the line from Heller to Bruen 

and argues that post-Bruen “vampire rules” are best understood as efforts to preserve the 

pre-Bruen status quo by indirect means. Part II argues that Hawaii’s affirmative-consent 

rule is properly characterized as a state-imposed burden on protected public carry, not a mere 

enforcement of private trespass rights. Part III argues that the historical analogues Hawaii 

invokes—from monarchical carry restrictions to Reconstruction Black Codes—cannot define 

the Second Amendment’s lawful scope because they reflect outlier or anti-constitutional 

disarmament traditions. Part IV proposes a coherent post-Bruen framework that protects 

owners’ right to exclude while forbidding state-imposed opt-in defaults that function as near-

total public-carry bans.   

I. Heller to Bruen to Wolford 

A. From Heller to Bruen: Public Carry and the Two-Part Test 

Heller held both a ban on handguns and a separate ban on operable firearms in the home 

unconstitutional.10 Yet Heller’s implications were even broader. Its reasoning counseled that 

public carry was also protected.11 

McDonald declared that this right to keep and bear arms is “fundamental” to America’s 

“scheme of ordered liberty” and “‘deeply rooted in this Nation’s history and tradition,’” and 

thus held “the Second Amendment right is fully applicable to the States” through the 

 
9 See Reply Brief of Petitioners at 4–6, Wolford, No. 24-1046 (Jan. 9, 2026), 

https://www.supremecourt.gov/DocketPDF/24/24-1046/391350/20260109180416778_24-

1046%20Reply%20Brief.pdf; Brief for the United States as Amicus Curiae in Support of Petitioners at 

25–27, No. 20-1046 (Nov. 24, 2025), https://www.supremecourt.gov/DocketPDF/24/24-

1046/385635/20251124144506656_24-1046%20-%20Wolford%20v.%20Lopez.pdf. 
10 See District of Columbia v. Heller, 554 U.S. 570, 629 (2008).  
11 George A. Mocsary, Treating Young Adults as Citizens, 29 Tᴇx. Rᴇᴠ. L. & Pᴏʟ. 607, 609 (2023). 

https://www.supremecourt.gov/DocketPDF/24/24-1046/391350/20260109180416778_24-1046%20Reply%20Brief.pdf
https://www.supremecourt.gov/DocketPDF/24/24-1046/391350/20260109180416778_24-1046%20Reply%20Brief.pdf
https://www.supremecourt.gov/DocketPDF/24/24-1046/385635/20251124144506656_24-1046%20-%20Wolford%20v.%20Lopez.pdf
https://www.supremecourt.gov/DocketPDF/24/24-1046/385635/20251124144506656_24-1046%20-%20Wolford%20v.%20Lopez.pdf
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Fourteenth Amendment.12 For more than a decade after Heller and McDonald, most lower 

courts evaluated Second Amendment claims through a two-part framework: (1) define the 

scope of the right by history and tradition; (2) apply means-end scrutiny—often “intermediate 

scrutiny” with substantial deference to legislative predictive judgments.13 In practice, this 

structure frequently turned history into a threshold gate that could be closed by 

characterizing the regulated conduct as “outside the scope” of the Second Amendment’s 

protection.14 Even when that failed, the second step allowed courts to uphold nearly any 

regulation by invoking public safety interests.15 

New Jersey’s “justifiable need” may-issue scheme, of the kind later invalidated in Bruen, 

provides a useful example. In Drake v. Filko, the Third Circuit held that public carry fell 

outside the Second Amendment’s scope because the requirement was purportedly 

“longstanding,” and then upheld the scheme under “intermediate scrutiny” that was, in fact, 

more deferential than rational basis review.16 

Whatever one thinks of the outcomes in particular cases, the broader pattern was telling. 

Scholars, individual Supreme Court Justices, and others documented that McDonald’s 

holding that the Second Amendment is a fundamental right was often treated as an 

inconvenience rather than a constraint.17 The entire Court signaled discomfort with this 

 
12 McDonald v. City of Chicago, 561 U.S. 742, 750, 767 (2010). A plurality of the Court held that “the 

Due Process Clause of the Fourteenth Amendment incorporates the Second Amendment right.” Id. at 

791. Justice Thomas concluded that “the right to keep and bear arms is a privilege of American 

citizenship that applies to the States through the Fourteenth Amendment’s Privileges or Immunities 

Clause.” Id. at 806 (Thomas, J., concurring in part and concurring in the judgment).   
13 See Mocsary, supra note 11, at 612–14; David B. Kopel & Joseph G.S. Greenlee, The Federal Circuits’ 

Second Amendment Doctrines, 61 ST. LOUIS U. L.J. 193, 212–314 (2017).  
14 See Mocsary, supra note 11, at 612. 
15 See Leo Bernabei, Bruen as Heller: Text, History, and Tradition in the Lower Courts, 92 Fᴏʀᴅʜᴀᴍ L. 

Rᴇᴠ. Oɴʟɪɴᴇ 1, 8–9 (2024). 
16 Drake v. Filko, 724 F.3d 426 (3d Cir. 2013); see also George A. Mocsary, In Denial about the Obvious: 

Upending the Rhetoric of the Modern Second Amendment, 2024 Cᴀᴛᴏ Sᴜᴘ. Cᴛ. Rᴇᴠ. 201, 202–05. 
17 See, e.g., Friedman v. City of Highland Park, Ill., 577 U.S. 1039, 1039 (2015) (Thomas, J., joined by 

Scalia, J., dissenting from denial of certiorari) (denouncing “noncompliance with our Second 

Amendment precedents” by “several Courts of Appeals”); Jackson v. City & Cnty. of San Francisco, 

576 U.S. 1013, 1014 (2015) (Thomas, J., joined by Scalia, J., dissenting from denial of certiorari) (“lower 

courts” have “failed to protect” Heller’s holding); Peruta v. California, 582 U.S. 943, 947–48 (2017) 

(Thomas, J., joined by Gorsuch, J., dissenting from denial of certiorari) (noting “a distressing trend: 

the treatment of the Second Amendment as a disfavored right.”); Silvester v. Becerra, 583 U.S. 1139, 

1148 (2018) (Thomas, J., dissenting from denial of certiorari) (“[T]he lower courts are resisting this 

Court’s decisions in Heller and McDonald and are failing to protect the Second Amendment.”); New 

York State Rifle & Pistol Ass’n, Inc. v. City of New York, New York, 590 U.S. 336, 340 (2020) 

(Kavanaugh, J., concurring) (“I share Justice Alito’s concern that some federal and state courts may 
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dynamic in Caetano v. Massachusetts, where a per curiam decision reversed a state court that 

had upheld a stun gun ban on reasoning that flatly contradicted Heller.18 

Bruen was the Court’s answer. Rejecting the second step of the two-part test,19 the Court 

held that when the Second Amendment’s text covers an individual’s conduct, the government 

must justify its regulation by demonstrating that it is consistent with the Nation’s historical 

tradition of firearms regulation.20 Importantly for Wolford, Bruen treated public carry as 

presumptively protected conduct and invalidated may-issue regimes that “effectively deny” 

that right to ordinary citizens.21 

The point of Bruen’s methodological shift was not merely to privilege history. It was to 

prevent a familiar pattern in constitutional law: the conversion of an enumerated right into 

a privilege dispensed by officials who may be hostile to its exercise. That theme is not unique 

to the Second Amendment, but it is particularly salient here because public carry requires 

movement through shared and semi-shared spaces—streets, sidewalks, shops, and public 

accommodations—that modern life makes difficult to avoid. 

B. From Bruen to Wolford: Legislative Defiance and the Emergence of the 

“Vampire Rule” 

Bruen’s immediate practical effect was to invalidate discretionary “proper cause” and 

“special need” requirements in a handful of jurisdictions. In response, several states rewrote 

their carry laws to comply formally with Bruen by adopting objective licensing criteria.22 But 

these laws simultaneously expanded “sensitive place” designations and created new 

restrictions that, in the aggregate, sought to preserve the pre-Bruen status quo.23 

 
not be properly applying Heller and McDonald.”); id. at 370 (Alito, J., joined by Gorsuch, J., dissenting) 

(If “this case is representative of the way Heller has been treated in the lower courts . . . there is cause 

for concern.”); Rogers v. Grewal, 590 U.S. 996, 998 (2020) (Thomas, J., joined by Kavanaugh, J., 

dissenting from denial of certiorari) (“[A]s I have noted before, many courts have resisted our decisions 

in Heller and McDonald.”).  
18 577 U.S. 411 (2016). 
19 597 U.S. at 19 (“Despite the popularity of this two-step approach, it is one step too many. Step one 

of the predominant framework is broadly consistent with Heller, which demands a test rooted in the 

Second Amendment's text, as informed by history. But Heller and McDonald do not support applying 

means-end scrutiny in the Second Amendment context.”). 
20 N.Y. State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 17 (2022). 
21 Id. at 31–33, 70. 
22 See Leo Bernabei, Taking Aim at New York’s Concealed Carry Improvement Act, 92 Fᴏʀᴅʜᴀᴍ L. Rᴇᴠ. 

103, 117 n.118 (2023). 
23 George A. Mocsary, In Denial about the Obvious: Upending the Rhetoric of the Modern Second 

Amendment, CATO SUP. CT. REV. 201, 204–05 (2024). 
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New York’s Concealed Carry Improvement Act (CCIA) became the template. Passed in 

an extraordinary session within days of Bruen, the CCIA declared a broad set of locations 

“sensitive” and presumptively barred carriage on private property open to the public unless 

the owner affirmatively granted permission.24 When asked where license holders could still 

carry, Governor Kathy Hochul famously answered, “[p]robably some streets.”25 

The CCIA episode also illustrated the value, to these legislatures, of regulating by default 

rather than direct prohibition. In a televised press exchange about proposed post-Bruen 

restrictions, Hochul was asked whether she had numbers showing that concealed-carry 

permit holders were committing crimes.26 She responded that she did not “need to have 

numbers” or “a data point” to justify the policy.27 

Hawaii’s Act 52 followed the same architecture. The statute prohibits carry on private 

property of another unless the licensee has “express authorization,” and it defines that 

authorization through a clear-statement rule: unambiguous permission or conspicuous 

affirmative signage.28 In addition, Act 52 expands numerous location-based prohibitions. 

Petitioners’ briefing contends that these provisions prohibit or presumptively bar carrying in 

96.4% of publicly accessible land in Hawaii.29 

These measures have colloquially come to be called “vampire rules”30—a metaphor drawn 

from the folk idea that a vampire may not enter a home without an invitation from the 

 
24 See Bernabei, supra note 22, at 106. 
25 See Luis Ferré-Sadurní and Grace Ashford, N.Y. Democrats to Pass New Gun Laws in Response to 

Supreme Court Ruling, N.Y. TIMES (June 30, 2022), 

https://www.nytimes.com/2022/06/30/nyregion/handgun-concealed-carry-ny.html. 
26 Anne McCloy, Hochul Won't Allow NYS to Become "Wild West", Defends New Proposed Limits on 

Conceal-Carry, CBS 6 ALBANY (June 29, 2022, 7:07 PM), 

https://cbs6albany.com/news/local/hochul-wont-allow-nys-to-become-wild-west-defends-new-

proposed-limits-on-conceal-carry. 
27 Id. 
28 HAW. REV. STAT. § 134-9.5(b). 
29 Brief of Petitioners at 11–12, Wolford v. Lopez, No. 24-1046 (Nov. 17, 2025), 

https://www.supremecourt.gov/DocketPDF/24/24-1046/384821/20251117164215781_24-1046%20Meri

ts%20Brief%20of%20Petitioners%20with%20Statutory%20Appendix.pdf. 
30  “The ‘treating concealed-carriers-as-vampires’ concept and ‘vampire rule’ term seem to have 

originated in a pair of sarcastic tweets about New York’s Bruen-response statute by Rob Romano.” 

David Muellenhoff, Supreme Court Will Review Second Amendment Case Challenging the Ninth 

Circuit’s Concealed-Carry ‘Vampire Rule’, CEB (Oct. 21, 2025), https://research.ceb.com/posts/ 

supreme-court-will-review-second-amendment-challenging-the ninth-circuits; see also Rob Romano 

(@2Aupdates), Twitter (June 29, 2022, 6:33 PM), 

https://x.com/2Aupdates/status/1542275174392860676.  

https://www.nytimes.com/2022/06/30/nyregion/handgun-concealed-carry-ny.html
https://cbs6albany.com/news/local/hochul-wont-allow-nys-to-become-wild-west-defends-new-proposed-limits-on-conceal-carry
https://cbs6albany.com/news/local/hochul-wont-allow-nys-to-become-wild-west-defends-new-proposed-limits-on-conceal-carry
https://www.supremecourt.gov/DocketPDF/24/24-1046/384821/20251117164215781_24-1046%20Merits%20Brief%20of%20Petitioners%20with%20Statutory%20Appendix.pdf
https://www.supremecourt.gov/DocketPDF/24/24-1046/384821/20251117164215781_24-1046%20Merits%20Brief%20of%20Petitioners%20with%20Statutory%20Appendix.pdf
https://research.ceb.com/posts/%20supreme-court-will-review-second-amendment-challenging-the%20ninth-circuits
https://research.ceb.com/posts/%20supreme-court-will-review-second-amendment-challenging-the%20ninth-circuits
https://x.com/2Aupdates/status/1542275174392860676
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owner.31 In Hawaii and other jurisdictions, the rule applies not to dangerous persons, but to 

carry licensees who have already passed background checks, training requirements, and 

other screening mechanisms.32 

The logic, first articulated in a 2020 law review article aiming to make it “inconvenient” 

to “travel freely” with firearms,33 is simple: if most places a person must enter are privately 

owned but open to the public, then redefining the default terms of entry can rewrite the 

practical scope of the right to bear arms. The typical trip outside the home in the modern 

world—fueling a car, buying groceries, visiting a doctor—inevitably requires entry onto 

private premises that function as public gathering spaces.34 

C. Constitutional Signals 

A notable feature of the post-Bruen landscape is procedural as much as substantive. New 

York’s CCIA was enacted in an extraordinary session shortly after Bruen, and legislative 

trackers record that the bill progressed under a “message of necessity”—a device that can 

waive New York’s ordinary three-day aging requirement for bills.35 One should be cautious 

about inferring legislative motive from procedural choices, however, and none of the four 

states that passed CCIA clones followed a similarly rushed schedule.36  

But compressed deliberation can still be evidentiary in Bruen’s sense: it helps explain 

why modern statutes look less like evolutionary regulation within a tradition and more like 

rapid attempts to reconstruct the prior regime within newly imposed doctrinal confines. The 

 
31 Brief of National Rifle Ass’n of America and Independence Institute as Amicus Curiae in Support of 

Petitioners at 2, Wolford, No. 24-1046 (Nov. 24, 2025), 

https://www.supremecourt.gov/DocketPDF/24/24-1046/385523/20251124110017851_24-1046%20-

%20NRA%20-%20Amicus%20Brief.pdf. 
32 HAW. REV. STAT. § 134-9.5(a) (“A person carrying a firearm pursuant to a license issued under section 

134-9 shall not[.]”); id. § 134-9(c), (d) (describing licensing requirements). 
33 Ian Ayres & Spurthi Jonnalagadda, Guests with Guns: Public Support for "No Carry" Defaults on 

Private Land, 48 J.L. MED. & ETHICS 183, 184 (2020). 
34 Brief for the United States as Amicus Curiae in Support of Petitioners, supra note 9, at 2–3 (giving 

examples of ordinary errands that would become criminal absent explicit owner permission). 
35 FastDemocracy, Bill tracking for N.Y. S51001 (2021–2022) (listing “MESSAGE OF NECESSITY - 3 

DAY MESSAGE” among actions on July 1, 2022), https://fastdemocracy.com/bill-search/ny/2021-

2022/bills/NYB00133515; N.Y. CONST. art. III, § 14 (establishing the three-day aging requirement and 

authorizing messages of necessity). 
36 A.B. 4769, 220th Leg. (N.J. 2022), https://legiscan.com/NJ/text/A4769/id/2656117; S.B. 2, 2023–2024 

Reg. Sess. (Cal. 2023), 

https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202320240SB2; S.B. 1, 2023; Reg. 

Sess. (Md. 2023), https://mgaleg.maryland.gov/mgawebsite/Legislation/Details/sb0001?ys=2023RS; 

S.B. 1230, 32d Leg., Reg. Sess. (Haw. 2023), https://legiscan.com/HI/bill/SB1230/2023. 

https://www.supremecourt.gov/DocketPDF/24/24-1046/385523/20251124110017851_24-1046%20-%20NRA%20-%20Amicus%20Brief.pdf
https://www.supremecourt.gov/DocketPDF/24/24-1046/385523/20251124110017851_24-1046%20-%20NRA%20-%20Amicus%20Brief.pdf
https://fastdemocracy.com/bill-search/ny/2021-2022/bills/NYB00133515
https://fastdemocracy.com/bill-search/ny/2021-2022/bills/NYB00133515
https://legiscan.com/NJ/text/A4769/id/2656117
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202320240SB2
https://mgaleg.maryland.gov/mgawebsite/Legislation/Details/sb0001?ys=2023RS
https://legiscan.com/HI/bill/SB1230/2023
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speed of enactment also underscores why default rules are attractive: A legislature can 

respond to a judicial decision that removes discretionary licensing with a few sparse words 

shifting the burden onto private parties, requiring them to speak or act affirmatively if they 

wish to permit what the Constitution protects. 

When a statute’s most salient feature is a functional negation of the right Bruen 

recognized, and when the historical evidence offered is thin, normatively tainted, or both—

courts should be especially attentive to the possibility that the law is an end run. That 

attentiveness is consistent with both Bruen’s history-and-tradition method and ordinary 

principles of constitutional adjudication.37 

A narrow ruling for petitioners would not disable States from assisting proprietors who 

prefer to exclude firearms. For example, legislatures can provide standardized “no firearms” 

placards and give owners clear authority to revoke consent orally and to rely on trespass 

enforcement if a patron refuses to leave. Those measures operate as enforcement of private 

choice, not replacement of private choice for normal activities in which normal people engage 

daily with a state-prescribed default. They also avoid forcing owners who are indifferent or 

conflicted to take a public position simply to avoid being treated as having invited criminal 

conduct. In other words, the constitutional line is not between regulation and no regulation; 

it is between rules that facilitate private ordering and rules that use private ordering as a 

pretext for prohibition. 

II. Wolford’s Doctrinal Boundaries 

Hawaii’s defense begins with an undisputed proposition: property owners have a right, 

subject to valid public accommodation laws, to exclude unwanted entrants, including armed 

entrants. Common law has long treated the owner’s consent as the boundary between lawful 

entry and trespass: “no man can set his foot upon his neighbour’s close without his leave.”38 

But this maxim does not resolve Wolford, which concerns private property held open to 

the public—places where consent is routinely implied from the owner’s invitation to 

patronize. The Court has recognized an “implicit license” for members of the public to 

 
37 See, e.g., N.Y. State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 70 (2022) (applying the history-and-

tradition test to ensure the Second Amendment was not relegated to a “second-class right”); Stephanie 

Hall Barclay, Constitutional Rights as Protected Reasons, 92 U. CHI. L. REV. 1179, 1243 (2025) 

(characterizing “government hostility toward or unwillingness to value the constitutional interest” in 

the right as an inherently improper reason for regulation of the right). 
38 Florida v. Jardines, 569 U.S. 1, 8 (2013) (quoting Entick v. Carrington, 95 Eng. Rep. 807, 817 (K.B. 

1765)). 
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approach, knock, and attempt communication at a home;39 the implied license for a store, 

restaurant, or hotel is at least as broad. The relevant baseline in modern life is not a locked 

gate but a commercial invitation.40 

Hawaii argues that the State may define the scope of that implied license by “local law 

and custom.”41 It invokes Hawaiian practice, said to be historically suspicious of public arms 

carrying, as reason to treat firearms as outside the invitation.42 On this view, the State is not 

burdening the Second Amendment; it is clarifying the content of a property-law license.43 

This framing is rhetorically attractive because it translates a constitutional right into the 

language of private ordering.  

But it obscures three features of the statute that matter for constitutional analysis. First, 

the rule is a criminal law default, not a private choice. It does not simply honor the owner’s 

preference; it treats the owner’s silence as a statewide prohibition backed by criminal 

penalties. Second, the rule is content- (or category-) based: it singles out firearms for a clear-

statement requirement. Third, the rule is administered in a way calculated to punish 

predictable ignorance, or even inadvertent entry onto private property. As the United States 

observes, because “most owners do not post signs either allowing or forbidding guns,” and 

because daily life requires stepping onto open private premises, the law “functions as” a near-

total public-carry ban.44 

The functional effect matters under Bruen for the same reason it matters in other rights 

contexts. A state cannot evade a constitutional guarantee by redesigning the default terms 

of participation in public life.45 A licensing scheme that is nominally available but practically 

 
39 Id. at 8. 
40 Id. (describing an implicit license derived from social custom); see McKee v. Gratz, 260 U.S. 127, 136 

(1922) (“A license may be implied from the habits of the country.”). 
41 Respondent’s Brief, supra note 6, at 10; Transcript of Oral Argument at 86, Wolford, No. 24-1046 

(Jan. 20, 2026). 
42 Respondent’s Brief, supra note 6, at 21–22; Transcript of Oral Argument, supra note 41, at 82. 
43 Respondent’s Brief, supra note 6, at 20; Transcript of Oral Argument, supra note 41, at 77–78. 
44 Brief for the United States as Amicus Curiae in Support of Petitioners, supra note 9, at 3. 
45 U.S. Supreme Court affirmations that government may not condition participation in civic life by 

accomplishing indirectly—through defaults, structuring choices, cost (in terms of money, time, 

inconvenience, or other overly burdensome obstacles), privatization, redefinition, surrender of other 

rights, or conditions—what it is forbidden to do directly are legion. A sampling of those cases follows. 

E.g., Speiser v. Randall, 357 U.S. 513, 528–29 (1958) (government may not “produce a result which 

the State could not command directly”); Bailey v. State of Alabama, 219 U.S. 219, 239 (1911) (“It is 

apparent that a constitutional prohibition cannot be transgressed indirectly by the creation of a 

statutory presumption any more than it can be violated by direct enactment. The power to create 

presumptions is not a means of escape from constitutional restrictions.”); see, e.g., Tyler v. Hennepin 

Cnty., 598 U.S. 631, 638 (2023) (“The Takings Clause does not itself define property. For that, the 
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Court draws on existing rules or understandings about property rights. State law is one important 

source. But state law cannot be the only source. Otherwise, a State could sidestep the Takings Clause 

by disavowing traditional property interests in assets it wishes to appropriate.” (citations and internal 

quotations omitted)); Dondero v. Lower Milford Township, 5 F.4th 355, 359 (3d Cir. 2021) (“A 

government may not cry reorganization in order to circumvent the constitutional and statutory 

protections guaranteed” to its employees.” (internal quotations omitted)); Holder v. Humanitarian L. 

Project, 561 U.S. 1, 27 (2010) (holding government may not apply alternative label to protected speech 

to evade First Amendment review, when only “conduct” at issue is speech); Phillips v. Wash. Legal 

Found., 524 U.S. 156 (1998) (“a State may not sidestep the Takings Clause by disavowing traditional 

property interests”); Webb’s Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S. 155, 164 (1980) 

(invalidating as unconstitutional state’s attempt to convert private property into public property, 

thereby evading the Takings Clause’s just compensation requirement, by requiring a temporary 

deposit of that property with the court); Gomillion v. Lightfoot, 364 U.S. 339, 344–45, 347 (1960) 

(holding that the state may not use facially neutral redistricting “as an instrument for circumventing 

a federally protected right” to accomplish race-based disenfranchisement forbidden by the Fifteenth 

Amendment); Shelley v. Kraemer, 334 U.S. 1 (1948) (invalidating as unconstitutional a state regime 

seeking to evade equal protection by delegating discrimination to private actors); Thomas v. Collins, 

323 U.S. 516, 539–40 (1945) (“If the exercise of the rights of free speech and free assembly cannot be 

made a crime, we do not think this can be accomplished by the device of requiring previous registration 

as a condition for exercising them and making such a condition the foundation for restraining in 

advance their exercise and for imposing a penalty for violating such a restraining order. So long as no 

more is involved than exercise of the rights of free speech and free assembly, it is immune to such a 

restriction. If one who solicits support for the cause of labor may be required to register as a condition 

to the exercise of his right to make a public speech, so may he who seeks to rally support for any social, 

business, religious or political cause. We think a requirement that one must register before he 

undertakes to make a public speech to enlist support for a lawful movement is quite incompatible with 

the requirements of the First Amendment.”); Lane v. Wilson, 307 U.S. 268, 274–75 (1939) (invalidating 

as unconstitutional a state’s attempt to redefine procedural voting requirements to disenfranchise 

Black voters and reasoning that “the [Fifteenth] Amendment nullifies sophisticated as well as simple-

minded modes of discrimination.”); Frost v. R.R. Comm’n of Cal., 271 U.S. 583, 594 (1926) (“If the state 

may compel the surrender of one constitutional right as a condition of its favor, it may, in like manner, 

compel a surrender of all. It is inconceivable that guaranties embedded in the Constitution of the 

United States may thus be manipulated out of existence.”); Am. Civil Liberties Union of Nev. v. City 

of Las Vegas, 333 F.3d 1092, 1094–95, 1102–06 (9th Cir. 2003) (invalidating city’s attempt to convert 

a public street into a nonpublic forum with restricted First Amendment rights by giving the street an 

“expensive make-over”); Nat’l Ass’n for Advancement of Colored People v. City of Phila., 39 F. Supp. 

3d 611, 634 (E.D. Pa. 2014) (invalidating as unconstitutional the city’s attempt to “create a forum for 

private speech and then exclude speakers they do not agree with” under the guise of promoting the 

city’s economy); Bethlehem Steel Corp. v. Bd. of Educ. of City Sch. of Lackawanna, 397 N.Y.S.2d 882, 

883 (N.Y. Sup. Ct. 1977) (“The fiscal crisis that now confronts most of our cities and school districts 

and even the State itself may not be used as a vehicle for the design of laws that circumvent the 

Constitution.); O’Bryant v. City of Idaho Falls, 303 P.2d 672, (Idaho 1956) (voiding franchise granted 

to corporation under city ordinance as a “design devised to enable the City of Idaho Falls to evade and 

circumvent the limitations and prohibitions of the constitution and statutes; and to exercise powers 

not granted to a municipality.”); see also, e.g., Romer v. Evans, 517 U.S. 620 (1996) (invalidating state 

constitutional amendment that, on its face, sought to prevent discrimination but, in effect, 
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inaccessible can violate the First Amendment.46 Courts have treated cumulative restrictions 

on speech in public accommodations and public fora as burdens on the right, even when each 

restriction can be described as a modest regulation.47 

Wolford thus raises a threshold question of characterization: does Hawaii regulate 

protected arms-bearing conduct, or does it regulate mere trespass? Petitioners contend that 

carrying a handgun in ordinary “places frequented by the general community” falls squarely 

within Bruen’s description of the right to carry in public.48  

Hawaii counters that not “every invitation to enter private property includes an invitation 

to bring a gun,”49 and that there is no constitutional right to enter private property while 

armed without the owner’s consent.50 Those statements are true but incomplete. An 

invitation to enter private property is an entry invitation for ordinary people doing ordinary 

things; in the United States, where there is a Second Amendment and a tradition of public 

 
intentionally deprived “homosexual persons” of certain protections preserved for other classes); Griffin 

v. Illinois, 351 U.S. 12, 14–19 (1956) (invalidating as unconstitutional a state’s attempt to prevent 

indigent defendants from appellate review through transcript-cost barriers); Lipke v. Lederer, 259 

U.S. 557 (1922) (invalidating as unconstitutional a state summary tax-collection procedure that 

effectively acted as punishment for a crime); Guinn v. United States, 238 U.S. 347 (1915) (invalidating 

facially neutral grandfathered literacy tests for voting rights because “in substance and effect” they 

repudiated the Fifteenth Amendment); Hall v. Meisner, 51 F.4th 185, 190 (6th Cir. 2022) (“the Takings 

Clause would be a dead letter if a state could simply exclude from its definition of property any interest 

that the state wished to take.”); Smith v. State, 49 S.W.2d 739, 741 (Tex. Crim. App. 1932) (“In so far 

as the courts which undertake to define the basis upon which the classification must rest hold that the 

legislature cannot, by a pretended classification, evade a constitutional restriction, we fully concur 

with them.”); cf., e.g., Watchtower Bible & Tract Soc’y of N.Y., Inc. v. Vill. of Stratton, 536 U.S. 150 

(2002) (invalidating as unconstitutional a village ordinance criminalizing door-to-door advocacy 

without registering for and receiving a solicitation permit); Perry v. Sindermann, 408 U.S. 593, 597 

(1972) (“[I]f the government could deny a benefit to a person because of his constitutionally protected 

speech or associations, his exercise of those freedoms would in effect be penalized and inhibited. This 

would allow the government to ‘produce a result which (it) could not command directly.’ Speiser v. 

Randall, 357 U.S. 513, 526. Such interference with constitutional rights is impermissible.”); Lamont 

v. Postmaster Gen., 381 U.S. 301 (1965) (invalidating as unconstitutional a post office rule requiring 

addressees of mail deemed “communist political propaganda” to submit written request to opt in 

receive that mail); Nat’l Ass’n for the Advancement of Colored People v. Button, 371 U.S. 415, 439 

(1963) (“[A] State may not, under the guise of prohibiting professional misconduct, ignore 

constitutional rights.”). 
46 See, e.g., Watchtower Bible & Tract Soc’y of N.Y., Inc. v. Village of Stratton, 536 U.S. 150, 165–66 

(2002). 
47 Id. 
48 Brief of Petitioners, supra note 29, at 18–20. 
49 Transcript of Oral Argument, supra note 41, at 77. 
50 Id. 
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carry, that includes entering with a firearm unless asked otherwise. And the Constitution 

protects individuals against state coercion, not against private decisions; nothing in the 

Second Amendment forces a private owner to allow guns.  

Wolford, then, is about whether the State may convert that private prerogative into a 

statewide opt-in rule that makes the constitutional right practically unavailable without 

individualized, contemporaneous permissions. The better reading treats Hawaii’s default 

rule as a regulation of arms-bearing conduct, which triggers the State’s historical burden 

under Bruen. 

III. History and Tradition  

Bruen asks whether Hawaii’s law can be justified as part of “this Nation’s historical 

tradition of firearm regulation,”51 regardless of whether it might work as a property rule. 

That inquiry demands determining what sort of sources can legitimately define a 

constitutional baseline, especially when a State invokes “local custom” to narrow the scope of 

a federally protected right. This Part examines two recurrent patterns in the historical record 

that look like ordinary “defaults,” yet functioned as tools of disarmament: the monarchical 

use of law to structure who may be armed and where, and Reconstruction-era use of facially 

general rules within Black Codes to deny a disfavored population the practical ability to bear 

arms.52 

 
51 N.Y. State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 34 (2022); see also United States v. Rahimi, 602 

U.S. 680, 681 (2024) (“the appropriate analysis involves considering whether the challenged regulation 

is consistent with the principles that underpin our regulatory tradition”). 
52 This paper does not discuss the anti-poaching laws raised by Hawaii as analogues to justify its law. 

See Reply Brief of Petitioners, supra note 9, at 17–21 (explaining that the cited colonial “consent” 

statutes were anti-poaching/trespass provisions limited to enclosed or improved lands and “not . . . 

property open to the public,” and further that nothing suggests they were understood to forbid firearms 

carried for self-defense on premises held open to the public); Brief for the United States as Amicus 

Curiae Supporting Petitioners, supra note 9, at 8–9 (distinguishing traditional rules for property 

“closed to the public” from property “open to the public,” and emphasizing that most of Hawaii’s cited 

laws were limited to land closed to the public and thus are poor analogues for a rule that applies even 

to land open to the public). Hawaii disputes that characterization, arguing that several historical laws 

applied to “premises”—a term that included businesses—and thus were not merely hunting or 

poaching measures. See Respondent’s Brief, supra note 6, at 36. These laws have long been recognized 

as designed to “prevent trespassing.” See, e.g., Act of Dec. 21, 1771, preamble, Laws of the State of New 

Jersey 25 (1821) (entitled “An Act for the preservation of deer and other game, and to prevent 

trespassing with Guns, Traps, and Dogs”); see also Brief for Respondent at 29 (same); Reply Brief for 

Petitioners at 19 (same); Transcript of Oral Argument passim. But the entry at issue here involves 

property open to the public, where the common law recognized a general license to enter places like 

inns and public houses without “leave . . . first specially asked,” and where historical actual and legal 
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A. Monarchical Legacy 

Hawaii’s historical argument is unusually explicit: it urges the Court to treat Hawaii’s 

“well-established custom” as controlling the scope of the implied license to enter open 

premises.53 That custom, Hawaii contends, reflects a long history of tight regulation of public 

carry dating to the Hawaiian Kingdom.54 

1. Constitutional Compromise 

The pre-statehood record is doctrinally relevant, but not in the way Hawaii suggests. In 

1833—well before Hawaii’s American statehood—King Kamehameha III promulgated a law 

prohibiting any person from possessing “deadly weapons,” including knives, sword-canes, and 

other dangerous weapons.55 By the mid-nineteenth century, an 1852 Act made it unlawful to 

carry deadly weapons in public, and the early twentieth-century code continued to 

criminalize carrying pistols and other weapons unless “authorized by law.”56 

If one treats this record as a freestanding “tradition,” either of firearm regulation or, as 

the state argues, implicit lack of consent by property owners to carry onto their property, it 

would nevertheless be an outlier. But the deeper point is institutional: those restrictions were 

initially imposed by a monarch and later carried forward through a regime that was not part 

of the American constitutional order. But buying into a national polity—by joining the Union 

as the fiftieth State—in which the national Constitution guarantees certain rights means 

having to respect those rights. 

A constitution is a tool for holding governments to the compromises that define a national 

order.57 A law issued by royal decree does not represent such a compromise. Treating it as a 

constitutional baseline risks importing into American constitutional law the kind of top-down 

 
practice reflects routine armed travel and carriage absent proprietor notice to the contrary. See Brief 

for the United States as Amicus Curiae Supporting Petitioners at 25–27 (quoting Blackstone and other 

sources on entry to inns and public houses); Brief of the National Rifle Association as Amicus Curiae 

Supporting Petitioners at 5–22 (collecting examples of unregulated firearm carriage into taverns and 

other otherwise regulated public places).  
53 Respondent’s Brief, supra note 6, at 2. 
54 Id. at 5, 10, 21–22 (describing Hawaii’s custom and pre-statehood firearm restrictions). 
55 TRANSLATION OF THE CONSTITUTION AND LAWS OF THE HAWAIIAN ISLANDS, ESTABLISHED IN THE 

REIGN OF KAMEHAMEHA III 163 (Lahainaluna ed. 1842). 
56 1852 Haw. Sess. Laws 19, An Act to Prevent the Carrying of Deadly Weapons (May 25, 1852); Haw. 

Rev. Laws ch. 209, § 3089 (1905), as amended by 1913 Haw. Sess. Laws 25, § 1. 
57 See Bradford R. Clark, Constitutional Compromise and the Supremacy Clause, 83 NOTRE DAME L. 

REV. 1421, 1422 (2008) (discussing respect for the Constitution’s “underlying compromise”). 
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disarmament that the Bill of Rights was drafted to prevent.58 The problem is not that 

Hawaii’s history is irrelevant; it is that the constitutional question is about what the Second 

Amendment secured against governments, including governments that might try to revive 

Old World hierarchies that the Constitution sought to preclude. 

2. Federalism Without Fragmentation 

Hawaii’s “local custom” theory also raises a federalism paradox. If every State could 

define the scope of the federal right to bear arms by local custom, then the right would 

fragment into fifty different rights. That is difficult to square with Bruen’s insistence that 

the right is measured by “this Nation’s historical tradition,” not by state-by-state traditions—

particularly where the state tradition is the product of pre-constitutional governance.59 The 

more coherent approach treats local custom as potentially relevant evidence about common 

understanding, but not as dispositive authority to shrink the scope of a nationally protected 

right. Localism is appropriate in realms not involving fundamental rights that are 

guaranteed to all of the people by the national Constitution. 

3. English Game Laws and Early American Constitutional Memory 

The argument that Hawaii may redefine the implied license to enter open premises by 

reference to local custom resembles an older tack in English law: the use of game regulation 

to police who may possess arms.60 English law famously recognized a limited right to have 

arms after the Glorious Revolution, but it framed the right of Protestants to have arms 

“suitable to their condition, and as allowed by law.”61 The limit to Protestants and the 

concluding limiting phrase preserved a monarchical legal order: the Crown’s long-standing 

capacity, either directly or through aligned institutions like Parliament, to use law governing 

hunting, forests, and “sportsmen” as a tool for managing who could be armed, and therefore 

who could resist. 

 
58 See Bruen, 597 U.S. at 26 (“The Second Amendment ‘is the very product of an interest balancing by 

the people’ and it ‘surely elevates above all other interests the right of law-abiding, responsible citizens 

to use arms’ for self-defense. It is this balance—struck by the traditions of the American people—that 

demands our unqualified deference.”) (quoting Heller, 554 U.S. at 635). 
59 See N.Y. State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 67 (2022) (explaining how “localized 

restrictions cannot overcome the overwhelming evidence of an otherwise enduring American 

tradition”). 
60 NICHOLAS J. JOHNSON, DAVID B. KOPEL, GEORGE A. MOCSARY, E. GREGORY WALLACE & DONALD 

KILMER, FIREARMS LAW AND THE SECOND AMENDMENT: REGULATION, RIGHTS, AND POLICY (3d ed. 2021). 
61 1 Wm. & Mary, sess. 2, ch. 2 (1689). 
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Parliament’s forest and game laws, and related statutes, operated as status and property 

qualifications.62 By imposing property thresholds for lawful hunting and by empowering local 

officials to enforce those laws, the regime effectively denied commoners the right to possess 

a firearm.63 In the canonical late-Stuart formulation, Parliament went so far as to make the 

disarmament logic explicit: those lacking specified estates were declared “not allowed” to 

“have or keepe . . . any Guns,” along with other hunting instruments.64 The law authorized 

daytime searches of any home of the unqualified suspected of possessing an arm.65  

A monarchy could launder political disarmament through a regime of property defaults 

and social rank, while formally insisting that it merely regulated hunting and trespass. That 

laundering is part of the constitutional memory that early Americans brought with them 

when they framed the Second Amendment. 

Defaults about where arms may be carried and by whom are never merely customary; 

they encode a sovereign’s theory of social order. In England, that theory was shaped by a 

political economy in which game and forest regulation developed out of royal privilege and 

the Crown’s claimed dominion over the “beasts of the forest,” and then became a convenient 

legal vocabulary for policing arms among disfavored groups, such as Catholics.66 

St. George Tucker—often called “America’s Blackstone”—warned in 1803 that in England 

“the people have been disarmed, generally, under the specious pretext of preserving the 

game,” which he called a “never failing lure” for recruiting the landed aristocracy to support 

measures “calculated for very different purposes.”67 Tucker’s point was not merely that game 

laws were unfair. It was that the disarmament strategy worked precisely because it could be 

defended as ordinary governance—as a set of default rules about property, status, and 

“permission.”  

 
62 See, e.g., JOHNSON, KOPEL, MOCSARY, WALLACE & KILMER, supra note 60, at 135 n.47. 
63 Id.at 135. 
64 22 & 23 Charles II ch. 25 (1671). 
65 Id. 
66 Royal Forests, THE ANCIENT OAKS OF ENGLAND, 

https://herbaria.plants.ox.ac.uk/bol/ancientoaksofengland/Royalforests; see supra text accompanying 

note 61. 
67 WILLIAM BLACKSTONE, 1 COMMENTARIES app’x at 300 (St. George Tucker ed., Lawbook Exchange, 

Ltd. 1996) (1803). Americans sometimes overstated the severity of the British laws, however. While 

the game laws had indeed been a pretext for attempting to disarm almost the entire population under 

Charles II and James II, after the Glorious Revolution and the English Bill of Rights, the British could 

keep and carry arms, so long as commoners did not go hunting. See, e.g., 2 COMMENTARIES, at 412 n.2 

(Edward Christian ed., 1794) (“everyone is at liberty to keep or carry a gun, if he does not use it for 

the destruction of game”). 

https://herbaria.plants.ox.ac.uk/bol/ancientoaksofengland/Royalforests
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William Rawle, whose “influential treatise” on the Constitution was used as a textbook 

in the early nineteenth century, made a parallel critique.68 Having quoted the English Bill of 

Rights’ limiting language,69 Rawle described England’s “arbitrary code for the preservation 

of game” as a long-standing disgrace.70 And (quoting Blackstone) he noted the unspoken end: 

forest and game laws often aim at “the prevention of popular insurrections and resistance to 

government by disarming the people.”71 On this reading, neither “as allowed by law” nor the 

other game laws are neutral clauses.72 They are the textual doorways through which 

monarchical governance reenter, reintroducing disarmament through the legal categories 

(land, qualification, implied invitation) that sound least political. 

Hawaii’s rule is framed as a property default and defended by reference to local history. 

But the “local history” invoked to explain Hawaii’s supposed cultural baseline of gunlessness 

is itself the product of sovereign choice rooted in monarchical choice. Before statehood, 

Hawaii was a kingdom, and in 1833 King Kamehameha III promulgated a law prohibiting 

“any person or persons” from possessing deadly weapons, followed by later enactments 

maintaining strict restrictions on arms.73 Petitioners are right to object that Hawaii’s appeal 

to “royal fiats” is not an appeal to the Founding generation’s constitutional balance.74 

Hawaii’s story structurally resembles the English one: what is presented as customary 

practice (people do not carry arms into ordinary places) is, in important part, the downstream 

consequence of a prior sovereign’s disarmament regime. Early Americans were suspicious of 

legal systems that used property categories—enclosed land, qualified hunting, implied 

invitations—to determine whether ordinary people could keep and carry arms, because they 

had watched those categories do tyrannical political work in a monarchical setting. That 

historical memory, as embodied in Founding Era practice, is what Bruen’s method is all 

about. It helps distinguish faithful analogies from pretextual ones. 

 
68 Heller, 554 U.S. at 607. 
69 See supra text accompanying note 61. 
70 WILLIAM RAWLE, A VIEW OF THE CONSTITUTION OF THE UNITED STATES OF AMERICA 121–23 (1825). 
71 Id. 
72 Neither, of course, is the exclusion of non-Protestants. See supra text accompanying note 61. 
73 TRANSLATION OF THE CONSTITUTION AND LAWS OF THE HAWAIIAN ISLANDS, ESTABLISHED IN THE 

REIGN OF KAMEHAMEHA III 163 (Lahainaluna ed. 1842); 1852 Haw. Sess. Laws 19, An Act to Prevent 

the Carrying of Deadly Weapons (May 25, 1852); Haw. Rev. Laws ch. 209, § 3089 (1905), as amended 

by 1913 Haw. Sess. Laws 25, § 1. 
74 Brief of Petitioners, supra note 29, at 1, 7. 
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B. Black Codes and the Category Mistake of Treating Oppression as Tradition 

If English game laws show how a sovereign can convert property categories into a quiet 

disarmament regime, Reconstruction’s Black Codes show the same mechanism deployed for 

openly subordinating a newly freed population. In Wolford, that history becomes impossible 

to ignore because Hawaii repeatedly treats a Louisiana Black Code as the closest historical 

analogue—indeed, a “dead ringer”—for Hawaii’s modern affirmative-consent default. The 

episode raises a fundamental question for the Bruen/Rahimi method: when, if ever, may a 

statute enacted as part of a program of racial domination supply the “historical tradition” 

that validates a modern restriction on the people’s right to bear arms? 

Louisiana’s Act of December 20, 1865, was entitled “An Act to prohibit the carrying of 

fire-arms on premises or plantations of any citizen, without the consent of the owner.”75 The 

relevant provision made it unlawful “for any person or persons to carry fire-arms on the 

premises or plantations of any citizen, without the consent of the owner or proprietor,” subject 

to fine or brief imprisonment, with an exception for civil or military orders.76 The law was 

enacted after the Civil War, and it was aimed at stripping newly freed slaves of basic civil 

rights, including the right to keep and bear arms.77  

Louisiana’s statute was also an isolated outlier—the only one like it offered by Hawaii. 

As a threshold matter, historical outliers cannot establish a constitutional tradition. That 

conclusion follows explicitly from Bruen and Rahimi,78 and Justice Gorsuch made the same 

point in his questioning.79 Even apart from those authorities, the point is sound as a 

definitional matter: a tradition must reflect more than the bare existence of isolated 

enactments. It should instead capture a broader and more representative public 

understanding. 

1. Descriptive or Constitutional? 

Hawaii argued that even shameful history is relevant for Bruen’s purposes.80 It conceded 

that the Black Codes are “undoubtedly a relic of a shameful portion of American history,” but 

 
75 Act of Dec. 20, 1865, 1865 La. Acts 14–16. 
76 Id. 
77 See generally Brief of National African American Gun Association, Inc. as Amicus Curiae in Support 

of Petitioners, Wolford v. Lopez, No. 24-1046 (U.S. Nov. 21, 2025). 
78 N.Y. State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 30 (2022) (explaining that courts should not 

endorse “outliers that our ancestors would never have accepted”); see also id. at 69 (requiring “an 

enduring American tradition of state regulation”).  
79 Transcript of Oral Argument, supra note 41, at 96. 
80 Cf. id. at 97. 
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insists that “does not mean that the laws contained within them are irrelevant to the Second 

Amendment’s historical analysis.”81 At argument, Hawaii advanced the same methodological 

position. Its counsel contended that some provisions within the Black Codes, including this 

Louisiana statute, were facially race-neutral and could be treated as having been implicitly 

accepted when Louisiana was readmitted to the Union.82 It also attempted to recharacterize 

the Louisiana statute’s function, suggesting that the law might even have protected Black 

communities: “if anything, it protected black churches and black-owned businesses and the 

like by insisting on this consent rule.”83  

Treating the statute’s enactment as a valid data point and reinterpreting the statute as 

protective helps explain why the Black Code episode is so revealing. The debate is not merely 

about whether to sanitize an ugly chapter in the nation’s history. It is about the fundamental 

nature of Bruen’s history-and-tradition inquiry. On one view, it is merely descriptive, 

counting all passed statutes, and only that. On another, it is constitutional, counting the laws 

that plausibly reflect the right’s lawful scope, as reflected in at least judicial decisions 

interpreting the laws and later constitutional amendment. Heller, Bruen, and Rahimi readily 

provide the answer: Heller and Bruen rely on nineteenth-century case law opining on the 

validity of firearm regulations,84 and Rahimi explicitly considered legal prohibitions 

“incorporated into American jurisprudence through the common law.”85 

2. The Accuracy Concern 

Justice Jackson’s questioning highlighted the pull of descriptive completeness. She asked 

why Black Codes should be excluded if the Court is supposed to examine all of the history, 

and suggested that removing them would reduce the method’s accuracy.86 That concern 

deserves a serious answer because it reflects a real problem in post-Bruen litigation: parties 

increasingly litigate by accumulating historical artifacts, and courts face pressure to treat 

every artifact as equally probative. 

But Bruen is not a historical regression model where accuracy means including and 

counting every datapoint. It is a constitutional inquiry in which tradition is a term of art 

 
81 Id. 
82 Id.at 98–99. 
83 Id.at 100. 
84 See District of Columbia v. Heller, 554 U.S. 570, 611–14 (2008) (relying on “early-19th century state 

cases”); N.Y. State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 50–55 (2022) (discussing “antebellum 

state-court decisions”). 
85 United States v. Rahimi, 602 U.S. 680, 697 (2024). 
86 Transcript of Oral Argument, supra note 41, at 34–35. 
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describing the set of historical practices that can legitimately be understood to define the 

right’s scope.87 The inquiry requires judgments about representativeness, outliers, and the 

principles that underpin any claimed analogue.88 

Justice Gorsuch captured the constitutional (as opposed to descriptive) nature of the test 

in the same argument exchange. He reminded Hawaii’s counsel that Bruen looks for “the 

mainstream of our tradition and history, not outlying statutes that were unconstitutional the 

moment they were passed.”89 Justice Kavanaugh made the same point by analogy to the 

Court’s Sixth Amendment cases, invoking Ramos v. Louisiana, where the Court rejected 

Louisiana’s and Oregon’s nonunanimous jury rules because of their racist origins, and asked 

why the Court should not likewise “reject” reliance on an 1865 Louisiana black code.90 Justice 

Alito was equally direct: “Is it not the height of irony to cite a law enacted for exactly the 

purpose of preventing someone from exercising the Second Amendment right to keep and 

bear arms . . . in order to support the idea that this is part of the Nation’s tradition?”91 

The Black Codes are best understood as anti-constitutional enactments that evidence 

what the Reconstruction Amendments and civil-rights legislation intended to eradicate, not 

evidence of what the Second Amendment permits. The analytic consequence of the 

descriptive approach is that the Constitution becomes self-justifying for its own violations. 

Under this reasoning, Louisiana’s actual Black Code, with its explicitly racist language, 

would be constitutional today. 

3. “Why” 

Even if one were willing to treat some ugly history as historically probative, Black Codes 

are particularly ill-suited for what Hawaii asks of them. Bruen requires courts to examine 

“how and why” a historical regulation burdened the right, and whether a modern law is 

 
87 See Mocsary, supra note 23, at 209 (discussing Rahimi’s application of principles as a 

“straightforward common-law method to Second Amendment adjudication”); William Baude & Robert 

Leider, The General-Law Right to Bear Arms, 99 NOTRE DAME L. REV. 1467, 1486 (2024) (explaining 

how Bruen’s reasoning focused on “legal materials such as statutes and court decisions”). 
88 See Mocsary, supra note 23, at 209 (“A common-law judge looks to a wide range of such materials 

from different jurisdictions, sets aside outliers, and distills general principles.”). 
89 Transcript of Oral Argument, supra note 41, at 98; see also id. at 96 (“We’re looking for the 

mainstream and a significant tradition.”). His rhetorical flourish is telling: “Those should be like garlic 

to a vampire, I would think.” Id. at 98. 
90 Id. at 101; see also Ramos v. Louisiana, 590 U.S. 83, 128–29 (2020) (Kavanaugh, J., concurring) 

(“this Court has emphasized time and again the ‘imperative to purge racial prejudice from the 

administration of justice’”) (quoting Pena-Rodriguez v. Colorado, 580 U.S. 206, 221 (2017)). 
91 Transcript of Oral Argument, supra note 41, at 100. 
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“relevantly similar” along those dimensions.92 The Black Codes’ “why” of facial rights 

deprivation93 is different from Hawaii’s claimed “why” of protecting ordinary property 

owners’ right to exclude and advancing public safety.94 Stated differently, a historical law 

passed for a constitutionally illegitimate reason is necessarily passed for a different “why” 

than a modern challenged law that is said to be passed for a legitimate reason. 

Reconstruction and the equal protection doctrines that came with it repudiated regimes 

like those embodied in the Black Codes. In Justice Kavanaugh’s words in Rahimi, they are 

“history that the Constitution left behind.”95 One does not distort history by recognizing 

repudiation; one respects history by recognizing that the Fourteenth Amendment, its Equal 

Protection clause in particular, and parallel civil-rights legislation were adopted to reject 

illegitimate post-war legal practices unabashedly intended to deprive citizens of their 

rights.96 

One could debate whether constitutional invalidity is retroactive to an offending law’s 

enactment,97 but here there is no need. The relevant historical period includes both the 

enactment of the discriminatory statute at issue and the nearly immediate action to 

repudiate it.98 To hold that such a statute possessed validity enough to serve as a valid 

comparator for a modern law is to hold that any legislative enactment, no matter how 

barbarous and how swiftly it is overturned, is possessed of absolute validity until a typically 

 
92 N.Y. State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 29 (2022). 
93 See supra Part B, Sections B.1–2. 
94 Respondent’s Brief, supra note 6, at 7. 
95 United States v. Rahimi, 602 U.S. 680, 723 (2024) (Kavanaugh, J., concurring). 
96 JOHNSON, KOPEL, MOCSARY, WALLACE & KILMER, supra note 60, at 465–70. 
97 The Supreme Court has repeatedly suggested that an unconstitutional enactment is void from the 

outset. See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177–80 (1803) (“an act of the legislature, 

repugnant to the constitution, is void”); Ex parte Siebold, 100 U.S. 371, 376–77 (1880) (“An 

unconstitutional law is void, and is as no law. An offence created by it is not a crime. A conviction 

under it is not merely erroneous, but is illegal and void”); Norton v. County of Shelby, 118 U.S. 425, 

442 (1886) (“An unconstitutional act is not a law; it confers no rights; it imposes no duties; it affords 

no protection; it creates no office; it is, in legal contemplation, as inoperative as though it had never 

been passed.”). The Court, however, has cautioned that this is not an absolute remedial rule for all 

prior transactions. See Lemon v. Kurtzman, 411 U.S. 192, 198–99 (1973) (“[O]ur holdings in recent 

years have emphasized that the effect of a given constitutional ruling on prior conduct ‘is subject to no 

set “principle of absolute retroactive invalidity” but depends upon a consideration of [particular 

relations and conduct].’”). 
98 The Louisiana statute was passed in 1865. The Fourteenth Amendment emerged from committee in 

early 1866. It was passed by Congress in June of that year, and ratified by the States two years later. 

JOHNSON, KOPEL, MOCSARY, WALLACE & KILMER, supra note 60, at 467, 470. 
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lengthy judicial or amendment process plays out.99 Under this reasoning, again, a copy of a 

later-unconstitutional law could be upheld on the ground that it was once valid.100 Treating 

the statute alone as “tradition” ignores the constitutional settlement that made it unlawful. 

That is not Bruen’s method.101 

Hawaii acknowledged that a facially discriminatory law would run afoul of Equal 

Protection.102 It also argued, despite the Louisiana law’s status as a Black Code, that the 

law’s race-neutral facial structure—and even its purported protective effect103—should 

neutralize any concerns about the Black Codes’ origins. But Hawaii’s concessions expose 

another difficulty with the state’s position, laid bare by its assertion that “there is no 

antidiscrimination component in the Second Amendment.”104 If that is true, it creates a 

doctrinal escape hatch for disarmament-by-default. If a State targets a group that is not a 

“suspect class”105—say, “people who carry firearms” or simply “people”—the Equal Protection 

Clause provides no help unless a law fails rational basis review, a nearly impossible hurdle.106  

But this exclusionary technique relies on the parallel structural mechanism that provides 

an identical result as the Black Codes: the sovereign defines the baseline such that a 

politically disfavored group is presumptively excluded from ordinary public life while the 

State claims it is merely honoring property rights. Bruen and Rahimi do not allow legislating 

on such grounds.107 Facially neutral default rules should not be presumed benign when they 

operate as targeted instruments of exclusion.108 

The United States offered that point as amicus curiae, emphasizing that Hawaii’s law 

“singles out firearms” and does not impose similar affirmative-consent hurdles for “carrying 

 
99 See Transcript of Oral Argument at 34–35, 71–73 (Justice Jackson). This would be the case even 

where a litigant files a judicial challenge the moment a facially racist bill like the one at issue becomes 

law.  
100 See supra text following note 91. 
101 See supra text accompanying notes 84–85. 
102 Transcript of Oral Argument, supra note 41, at 89–90. 
103 See supra note 83 and accompanying text. 
104 Transcript of Oral Argument, supra note 41, at 91. 
105 Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307, 312 (1976) (per curiam). 
106 Nicholas Walter, The Utility of Rational Basis Review, 63 VILL. L. REV. 79, 80 (2018) (“It has been 

remarked that in constitutional litigation, any sympathetic court should be able to supply a ‘rational 

basis’ for any government action.”). Hawaii’s counsel acknowledged as much. See Transcript of Oral 

Argument, supra note 41, at 81, 87–89. 
107 United States v. Rahimi, 602 U.S. 680, 694 (2024); see id. at 752–56 (Thomas, J., dissenting) 

(discussing defining political enemies and undesirables as dangerous as a cover for domination); N.Y. 

State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 43–45, 60–63 (2022); Mocsary, supra n.23, at 212, 216–

17; see also id. at 214. 
108 See supra notes 33–34, and accompanying text. 
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knives, protesting, or leafletting.”109 Justice Gorsuch similarly noted that the rule flips only 

for guns, not for knives or other ordinary activities.110 That selectivity is the modern analogue 

of the Black Codes’ selectivity. Although the text looks like a neutral property default, its 

function is to treat one activity, and the people who engage in it, as presumptively illegitimate 

in shared civic space. 

* * * 

Bruen does not require a sanitized history in which only the noble laws count. But every 

enacted statute is not equally capable of defining constitutional tradition. Bruen does not ask 

courts to count artifacts. It asks them to identify the historical limits on a right. Under that 

approach, Black Codes, even as they are part of the historical record, function not to define 

arms regulations’ lawful scope, but to illustrate the kinds of abusive ends constitutional 

rights are meant to prevent. Black Codes should enter the analysis, but as what one might 

call “negative analogues,” “anti-analogues,” or simply “counterexamples” that are dead 

ringers for types of regulation that are not within the Second Amendment’s scope. A 

constitutional tradition cannot be built out of enactments adopted to deny constitutional 

rights, especially when the constitutional order promptly moved to repudiate that denial. 

IV. Toward a Coherent Post-Bruen Framework for Public-Accommodation Carry 

Defaults 

The hardest question in Wolford is not whether property owners may exclude firearms. 

They may. The hard question is what default rule the State may impose for the vast category 

of private property that is open to the public as a matter of business and social practice. A 

coherent approach should respect three propositions at once: (1) the Second Amendment 

protects public carry for self-defense; (2) owners retain a right to set conditions on entry and 

to withdraw consent; and (3) the State may not design defaults that effectively negate an 

enumerated fundamental right. 

A. The Historical Baseline for Publicly Accessible Private Property 

Early Americans regularly carried firearms in places that were privately owned but 

publicly accessible: taverns, shops, places of worship, public assemblies, and workplaces. In 

 
109 Brief for the United States as Amicus Curiae in Support of Petitioners, supra note 9, at 7–8. 
110 Cf. David Yamane, Guns Are Normal and Normal People Use Guns, Firearms Rsch. Ctr. Forum 

(Aug. 14, 2023), https://firearmsresearchcenter.org/forum/guns-are-normal-and-normal-people-use-

guns; supra text following note 50 (arguing that carry is an ordinary activity engaged in by ordinary 

people). 

https://firearmsresearchcenter.org/forum/guns-are-normal-and-normal-people-use-guns
https://firearmsresearchcenter.org/forum/guns-are-normal-and-normal-people-use-guns
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colonial taverns—the social centers of local communities—patrons often hung their arms on 

hooks, a mundane detail that underscores how common carry was in ordinary public life.111 

That does not prove that every proprietor welcomed arms. It does suggest, however, that a 

general default prohibition on carrying in all privately owned public accommodations would 

have been alien to founding-era practice. In Bruen’s terms, it is difficult to treat a sweeping 

opt-in rule as consistent with tradition when historical evidence indicates widespread, 

ordinary carrying in the kinds of places the modern rule targets. 

B. Distinguishing Opt-In from Opt-Out 

The right to exclude is fully protected by an opt-out regime: owners may post “no firearms” 

signs, include conditions in membership or ticketing contracts, or ask an armed patron to 

leave. The State may back those choices with trespass and related enforcement mechanisms. 

An opt-in regime, by contrast, does not merely protect the right to exclude. It assumes 

exclusion and requires affirmative speech or affirmative interaction to permit 

constitutionally protected conduct. That distinction is critical. 

Hawaii’s statute illustrates the problem. A gas-station attendant can, in theory, provide 

oral consent on the spot. But the law requires the licensee to secure “unambiguous” 

permission and makes a mistake a felony. In a world where neither the patron nor the 

employee may know the rule, where the employee may not feel authorized to decide, and 

where the patron’s purpose is often to transact quickly and leave, the requirement operates 

as a deterrent by design.112 

C. A Bruen Framework for Property-Default Carry Laws 

The Courts confronting property-default carry laws should apply three steps that remain 

faithful to Bruen. 

First, as a textual matter, treat carry on property open to the public as arms-bearing 

conduct. The conduct is public carry for lawful purposes.113 The State’s decision to attach 

criminal penalties to that conduct triggers the government’s historical burden.114 

 
111 Brief of National Rifle Ass’n of America, supra note 31, at 8. 
112 See Ayres & Jonnalagadda, supra note 33, at 184. 
113 See Bruen, 597 U.S. at 32 (“We therefore turn to whether the plain text of the Second Amendment 

protects Koch’s and Nash’s proposed course of conduct—carrying handguns publicly for self-defense.”). 
114 See United States v. Rahimi, 602 U.S. 680, 691 (2024) (“when the Government regulates arms-

bearing conduct, as when the Government regulates other constitutional rights, it bears the burden to 

‘justify its regulation.’”) (quoting Bruen, 597 U.S. at 24). 
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Second, as a functional matter, simply ask whether the default rule operates as a general 

public-carry ban in practice. Notice should be taken of the share of public destinations 

covered and the probability that owners will remain silent. A rule that effectively nullifies 

carry licenses should be treated as a severe burden. 

Third, as a historical matter, require analogues that match the “why” and “how”—and 

presumably some of the other “five Ws”115—of the modern rule: laws that regulated mere 

carry (not hunting), in places open to the public (not enclosed land), for reasons tied to public 

carry’s perceived dangers (not poaching or racial subordination). Black Codes (and anti-

poaching statutes) do not satisfy that demand. 

This framework also leaves room for States to pursue their legitimate interests. States 

may regulate truly sensitive places consistent with historical analogues. They may enhance 

penalties for armed trespass once the owner has communicated withdrawal of consent. They 

may create standardized signage programs that make private choices more legible. But they 

may not rewrite the default rules of public life so that the exercise of an enumerated right 

requires a universal, affirmative invitation. 

Conclusion 

Wolford’s constitutional problem arises when the State turns a property owner’s silence 

into a criminal prohibition that follows concealed carry licensees into nearly every place 

modern life requires them to enter. That presumes exclusion, demands affirmative 

permission to exercise constitutionally protected conduct, and imposes serious criminal 

liability for predictable misunderstandings in the routine business of everyday life. The 

deeper problem is both historical and doctrinal: legal systems have repeatedly used ostensibly 

neutral property categories and default rules to do political disarmament work—sometimes 

quietly, as with English game laws; sometimes openly, as with Black Codes; and, in Hawaii’s 

pre-statehood past, through top-down royal decrees that do not reflect the Founding-era 

constitutional compromise that the Second Amendment secures. A regime that so thoroughly 

burdens public carry cannot be validated by repurposing those discredited traditions to 

relabel carry as trespass. 

 

 
115 George A. Mocsary, The Wrong Level of Generality: Misapplying Bruen to Young-Adult Firearm 

Rights, 103 WASH. U. L. REV. ONLINE 100, 102 n.13 (2025). 


