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A CLASSICAL LEGAL INTERPRETATION OF THE SECOND
AMENDMENT

JAMIE G. MCWILLIAM*

Modern arguments for a broad right to keep and bear
arms protected by the Second Amendment usually fall under
the auspices of textualism, originalism, or “history and
tradition.” Meanwhile, some who advance a natural-law-
focused method of interpretation, such as common good
constitutionalism, may be quick to throw this right away
under their view of the “common good.” This Article argues
that applying a natural-law-focused interpretive framework
to the Second Amendment actually requires a right that
originalists could likely agree with. The Second Amendment
was a determination, by the Founders, of the ius naturale
principle of self-defense. This principle promotes a “common
good” that is simultaneously individual—defense against
immediate personal violence—and collective—defense of the
nation against foreign aggressors and unjust rulers, both of
whom would act against the common good. Applying this
framework results in an interpretation that supports a
strong right to keep and bear arms, while simultaneously
justifying many of the historical limitations that have been
put forward to argue against such a right.
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INTRODUCTION

The Second Amendment transcends judicial philosophy. Most
arguments made today in favor of broad gun rights are made under
the auspices of originalism,! textualism,? or history and tradition.3
On the other hand, many modern supporters of the classical legal
tradition have voiced a certain level of hostility to expansive Second
Amendment rights.* Yet this divide is not one systemically required
by the respective judicial philosophies. Instead, as this Article aims
to show, the Second Amendment is entirely compatible with the
classical legal tradition, and classical legalism can fully embrace a
strong right to bear arms.

The Second Amendment has spawned a number of
interpretations.5 District of Columbia v. Heller famously found that
the Second Amendment recognizes an individual right to keep and
bear arms.6 This tracks the majority of Second Amendment
scholarship both before and after Heller.” However, others read the

1. See, e.g., Hadley Arkes, Scalia and the Lure of the Natural Law, FIRST THINGS (July 1,
2008), http://tinyurl.com/4w3x8hdh [https://perma.cc/W7LR-29FT] (noting that
Professor Randy Barnett and many others characterize Justice Scalia’s opinion in Heller as
an example of originalism); Randy E. Barnett, Was the Right to Keep and Bear Arms
Conditioned on Service in an Organized Militia?, 83 TEXAS L. REv. 237, 237 (2004) (book
review) (arguing that “the available evidence of [the Second Amendment’s] original
meaning” establishes that it protects an individual right to bear arms). But see Nelson Lund,
The Second Amendment, Heller, and Originalist Jurisprudence, 56 UCLA L. REv. 1343, 1345
(2009) (calling the Heller opinion “an embarrassment” for originalism).

2. See, eg., James C. Phillips & Josh Blackman, Corpus Linguistics and Heller, 56 WAKE
FOREST L. REV. 609, 683 (2021) (concluding that corpus linguistics show that the Second
Amendment’s text supports “both a collective and an individual right to keep and bear arms”).

3. See e.g., N.Y. State Rifle & Pistol Ass'n v. Bruen, 142 S. Ct. 2111, 2129-30 (2022) (holding
that if the Second Amendment’s “plain text covers an individual’s conduct,” the Constitution
protects that individual’s right to keep and bear arms unless the government can show that the
regulation “is consistent with the Nation’s historical tradition of firearm regulation”).

4. See, e.g., ADRIAN VERMEULE, COMMON GOOD CONSTITUTIONALISM 93 (2022) (arguing that
Heller’s recognition of a constitutional right to own guns was “revolutionary”).

5. E.g.,Jud Campbell, Natural Rights, Positive Rights, and the Right to Keep and Bear Arms,
83 LAW & CONTEMP. PROBS. 31, 31-32 (2020).

6. See id. at 592 (“Putting all of these textual elements together, we find that they
guarantee the individual right to possess and carry weapons in case of confrontation.”
(emphasis added)).

7. See, eg., Michael P. 0’Shea, Modeling the Second Amendment Right to Carry Arms (1): Judicial
Tradition and the Scope of “Bearing Arms” for Self-Defense, 61 AM. U. L. REV. 585, 590 (2012) (“Over
the past two centuries, American courts applying the individual right to bear arms for the purpose
of self-defense have held with near uniformity that this right includes the carrying of handguns
and other common defensive weapons outside the home.”); Randy E. Barnett & Don B. Kates,
Under Fire: The New Consensus on the Second Amendment, 45 EMORY LJ. 1139, 1142 (1996)
(arguing that the “consensus” among legal scholars and historians is that “the Second Amendment
protects an individual right”); Sanford Levinson, The Embarrassing Second Amendment, 99 YALE
LJ. 637, 645-46 (1989) (“Although the record is suitably complicated, it seems tendentious to
reject out of hand the argument that one purpose of the Amendment was to recognize an
individual’s right to engage in armed self-defense against criminal conduct.”).
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so-called Prefatory Clause to mean that the Amendment enshrines
only a collective right connected to service in an established
militia.8 Still others advocate for a “hybrid right” that is individual
in order to serve a collective purpose.?

Besides perceived textual ambiguities, it has been suggested that
a change in the American popular view of the Second Amendment
right has contributed to this variation in interpretation.l0 At the
Founding, the public viewed that right as stemming from the
natural law!! and supporting civic republicanism.12 During the
Jacksonian Era, the right began to be viewed through an
individualistic lens.!3 By the New Deal, the right was supplanted by
a popular view toward the primacy of public safety.l4 This
confusion regarding the purpose and source of the Second
Amendment right has likely contributed to the mess of
interpretations surrounding the Amendment.

In order to solve this textual and historical confusion, a
consensus has arisen among gun rights proponents that the
Amendment is to be interpreted as of the Founding.!> This

8. See, e.g., Carl T. Bogus, The Hidden History of the Second Amendment, 31 U.C. DAVIS L.
REV. 309, 322 (1998) (“An historically sound understanding of the Second Amendment’s
English heritage belies the proposition that the Second Amendment was intended to grant
an individual right to keep or bear arms against governmental tyranny.”).

9. See, e.g., Michael P. 0’Shea, The Second Amendment Wild Card: The Persisting Relevance
of the “Hybrid” Interpretation of the Right to Keep and Bear Arms, 81 TENN. L. REV. 597, 606
(2014) (attempting to establish the continuing relevance of a “hybrid interpretation” of the
Second Amendment, whereby the Amendment protects a “personal right” that is “structured
mainly by ... civic purposes”).

10. See SAUL CORNELL, A WELL-REGULATED MILITIA: THE FOUNDING FATHERS AND THE ORIGINS
OF GUN CONTROL IN AMERICA 139 (2008) (describing how changing views on individualism
during the Jacksonian Era “had a profound impact on legal thinking about the right to bear
arms, the militia, and the idea of self-defense”).

11. See David B. Kopel, The Catholic Second Amendment, 29 HAMLINE L. REV. 520, 559
(2006) (tracing the history of the Founding’s natural law roots); Steven J. Heyman, Natural
Rights and the Second Amendment, 76 CHL-KENT L. REV. 237, 240 (2000) (“[T]he Second
Amendment was intended, at least in part, to enable individuals to exercise their natural
right to self-defense.”).

12. See David C. Williams, Civic Republicanism and the Citizen Militia: The Terrifying
Second Amendment, 101 YALE L.J. 551, 614 (1991) (“[The Second Amendment] guarantees a
right to arms for reasons that are an integral part of neorepublicanism.”).

13. See CORNELL, supra note 10, 138-39 (claiming that “travelling armed with concealed
weapons was one of the most dramatic examples of the new ‘individualism’” embodied in
the Jacksonian era).

14. See O’Shea, supra note 7, at 643 (discussing how beliefs in an individual right
approach in the postbellum period shifted to “collective right’ and ‘sophisticated collective
right’ views . .. [in] post-New Deal federal courts).

15. See, e.g., District of Columbia v. Heller, 554 U.S. 570, 576 (2008) (“In interpreting this
text, we are guided by the principle that ‘[t]he Constitution was written to be understood by
the voters; its words and phrases were used in their normal and ordinary as distinguished
from technical meaning.” (quoting United States v. Sprague, 282 U.S. 716, 731 (1931)); N.Y.



McWiLLIAM (Do NOT DELETE) 3/19/2024 1:25PM

No. 1 Classical Legal Interpretation 129

originalist understanding is not without its own debates,6 but it
narrows the historical understanding to a period of thought that is
at least ostensibly determinable. Originalism thus provides a
narrow, positivist window into the meaning of the Second
Amendment at the time the Bill of Rights was drafted.

Conversely, some scholars have recently advocated for a return
to the natural law framework of the classical legal tradition.
Different strains of this thought exist. Some, such as Professor
Hadley Arkes, focus on the concepts of natural law and natural
rights.17 Others, like Professor Adrian Vermeule, concentrate on
law’s purpose of advancing the “common good.”® While these
strains of thought have their differences,!® each focuses on
interpreting the positive law (or ius civile, since the common good
requires copious amounts of Latin) in light of the law’s background
principles of natural law (or ius naturale).20

Some in the camp of the classical legal tradition have suggested
that the Second Amendment right is not as broad as the Supreme
Court currently interprets it.2! Therefore, one purpose of this
Article is to assuage any fears in the minds of gun rights proponents
that a jurisprudence oriented to the common good would lead to

State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111, 2126 (2022) (“The government must
demonstrate that the regulation is consistent with this Nation’s historical tradition of firearm
regulation.”); Barnett, supra note 1, at 237 (arguing that “the available evidence of [the
Second Amendment’s] original meaning” establishes that it protects an individual right to
bear arms).

16. Compare Heller, 554 U.S. at 576 (stating that the Court is guided by the original
meaning of the Constitution), with Lund, supra note 1, at 1368 (“The fundamental problem
with the Heller opinion is its failure to admit that some questions about the original meaning
cannot be answered on the basis of a bare textual and historical inquiry.”).

17. See Hadley Arkes, A Natural Law Manifesto or an Appeal from the Old Jurisprudence
to the New, 87 NOTRE DAME L. REV. 1245, 1246 (2012) (“[The] object of the Constitution...
was ‘to acquire a new security for the possession or the recovery of those rights we already
possess by nature.” (quoting JAMES WILSON, OF THE NATURAL RIGHTS OF INDIVIDUALS (1804),
reprinted in 2 THE WORKS OF JAMES WILSON 585, 585 (Robert Green McCloskey ed., 1967))).

18. See Conor Casey & Adrian Vermeule, Myths of Common Good Constitutionalism, 45
HARv.].L. & PUB. PoL’y 103, 105 (2022) (“The hallmark of the classical legal tradition is that
law, to be law in the focal sense of that term, must be rationally ordered to the common good
of the political community.”).

19. See Hadley Arkes, Vermeule, His Critics, and the Crisis of Originalism, AM. MIND (May 6,
2020), http://tinyurl.com/37s6xwm4 [https://perma.cc/2VY3-48C5] (expressing concern
that Vermeule’s emphasis on the common good may be “a serious evasion on his own part
[threatening] to pull him from that jurisprudence of moral substance that he covets”).

20. See Susannah Black, Common Good Constitutionalism Considered, MERE ORTHODOXY
(Apr. 1, 2020), http://tinyurl.com/ycyvy34m [https://perma.cc/GZE9-6YX8] (calling the
two views more similar than dissimilar).

21. See VERMEULE, supra note 4, at 93 (calling Heller’s recognition of a constitutional
right to own guns “disruptive” and “revolutionary,” and “a startling break with the Court’s
long-standing precedents”).
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strict gun control in the name of public safety. In fact, this Article
argues that the opposite is true: if the Second Amendment is
interpreted in light of its background ius naturale principles, then a
right to keep and bear arms arises that is, in many ways, stronger
than one discerned through a purely originalist interpretation.

Even though this Article employs the natural law in an
interpretive framework, it has much to offer the originalist as well.
The Founders were well versed in the natural law, and as some
have pointed out, the Founders themselves employed a
jurisprudential variant of the classical legal tradition.2? Therefore,
in determining the original meaning of the Second Amendment—
whether the original intent, the original public meaning, or any
other strain of originalism—the ius naturale principles, as they
were known to the Founders, can be instrumental.23

Part I of this Article describes the classical legal tradition that
will be used to interpret the Second Amendment. Part Il applies this
framework to the text of the Second Amendment to ascertain a
concrete interpretation of the Amendment’s requirements. Finally,
Part III shows how this interpretation harmonizes early state
firearm laws with later Supreme Court decisions, and how each
decision properly develops, over time, the ius naturale principles
determined by the Second Amendment.

[. THE CLASSICAL LEGAL TRADITION

The classical legal tradition begins with Aquinas’s definition of
law as “an ordinance of reason for the common good, promulgated
by a public authority who has charge of the community.”2¢ This
deceptively simple definition describes a complicated relationship
between positive and natural law, with almost every word offering
its own opportunity for deep analysis. While the classical tradition

22. See, eg., HADLEY ARKES, CONSTITUTIONAL ILLUSIONS AND ANCHORING TRUTHS: THE
TOUCHSTONE OF THE NATURAL LAW 8 (2010) [hereinafter ARKES, CONSTITUTIONAL ILLUSIONS]
(discussing “the understanding of that Founding generation” that the judgment of law was
to be traced “back to first principles and anchoring truths”); id. at 57 (“[T]he American
Founders understood this matter of truths that had to be grasped per se nota....");
VERMEULE, supra note 4, at 180 (describing the shift from the classical tradition to positivism
around the time of World War I as a rejection of “our own magnificent legal heritage”);
HADLEY ARKES, MERE NATURAL LAW 18 (2023) [hereinafter ARKES, MERE NATURAL LAW] (“They
would reach back to those principles that were before the text for the sake of explaining how
the Constitution bore sensibly on the cases before them.”).

23. SeeDiarmuid F. O’Scannlain, The Natural Law in the American Tradition, 79 FORDHAM
L. REv. 1513, 1523 (2011) (arguing that the natural law is useful in determining the
understanding of the Founders).

24. VERMEULE, supra note 4, at 3.
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emphasizes the ius naturale, it cannot be forgotten that “an
ordinance” is key to Aquinas’s description of law, and so the
positive law plays a crucial part of any classical analysis.2s The ius
naturale does not supplant the positive law in the classical tradition
but rather serves to ensure that law passes the test of reason.26

The ius naturale provides general principles of law
discernable by the reason of all people. These principles are
often vague—sometimes to the point of “do good and avoid
evil”27—and must be given a concrete form by lawmakers to have
a practical effect in a community.28 This process of giving
substantive content to a general principle from a higher source
of law is known as “determination,”2® and its end result is the
creation of positive law.30 This positive law, as a determination
of ius naturale principles, may be interpreted by a classical court
in light of those principles that form its foundation.3!

This Part will proceed in two steps. First, it will flesh out the
requirements found within Aquinas’s definition of law. In doing

25. See Arkes, supra note 17, at 1248 (“But it seems to be widely forgotten that the
tradition of natural law always made a place for positive law, the law that is ‘posited’ or
enacted in any place, and sensitive then to conditions distinctly local.”); VERMEULE, supra note
4, at 108 (“Recall that the classical approach itself includes positive law, in the form of lex, or
more broadly the ius civile promulgated by particular jurisdictions in order to determine and
implement background legal principles.”).

26. See Gerard V. Bradley, Natural Law and Constitutional Law, 1 CATH. SOC. ScI. REV. 36, 39
(1996) (“The Catholic lawyer and judge must not lie about what they believe the positive law
to be, in order to (by misrepresenting the positive law) bring it into line with moral truth.”).

27. See Martin Rhonheimer, Natural Law as a “Work of Reason”: Understanding the
Metaphysics of Participated Theonomy, 55 AM. ]. JURIS. 41, 54 (2010) (“The call that ... .is found
within all cultures: ‘to do good and avoid evil.”); J. Daryl Charles, The Natural Law and Human
Dignity: Reaffirming Ethical “First Things”, 2 LIBERTY U. L. REV. 607, 608 (2008) (describing
Aquinas’s view that “all other moral norms derive” from “do good and avoid evil”); Joseph C.
Cascarelli, Is Judicial Review Grounded in and Limited by Natural Law?, 30 CUMB. L. REV. 373,
384 (2000) (“The first law of nature is ‘Seek the Good, and Avoid Evil."”); Germaine G. Grisez,
The First Principle of Practical Reason, in AQUINAS 340, 340 (Anthony Kenny ed., 1969) (“The
first principle of practical reason is a command: Do good and avoid evil.”); THOMAS AQUINAS,
SUMMA THEOLOGICA, pt. II-], q. 94, art. 2, at 43 (Fathers of English Dominican Province trans.,
2d rev. ed. 1920) (c. 1270) (“Hence this is the first precept of law, that ‘good is to be done
and pursued, and evil is to be avoided.” All other precepts of the natural law are based upon
this....”); Psalm 37:27 (“Avoid evil, do good, and live forever.”).

28. See Casey & Vermeule, supra note 18, at 120 (“Such general principles must be given
further determinate content by positive civil lawmaking intelligently cabined, directed, and
guided—but not dictated—by reason.”).

29. See id. (“Determination is the prudential process of giving content to a general
principle drawn from a higher source of law, making it concrete in prudential application to
local circumstances or problems.”).

30. Id.

31. Seeid. at 125 (describing how the “classical tradition, in appropriate cases, looks to
general principles of law and the ius naturale precisely in order to understand the meaning of
[the positive law]”).
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so, it will be splitinto two discrete issues: first, the promulgation
of an ordinance of reason, or the relationship between the
positive law and the ius naturale; second, the requirement that the
law be enacted for the common good. Finally, a practical framework
will be derived for providing a classical legal interpretation.

A. The lus Naturale Requirements for Law

An ordinance must be promulgated and founded in reason to be
considered law in the classical sense.32 Together, these requirements
describe the way a classical lawyer views positive law and its
relationship to the ius naturale. Namely, positive law exists to enact,
in a specific manner, the principles of the ius naturale.33

In other words, the ius naturale provides general principles of
law, which are binding in their own right at a high level. But further
substance must be given to these principles so that they can be
applied to concrete scenarios in a real society.3* In a classic
example, the ius naturale provides a general principle that people
should refrain from acting in a way that endangers innocent lives.35
Acting alone, this principle is broad and could be properly applied
to factual scenarios in a wide variety of ways. In order to provide
certainty to the narrow issue of driving, then, a legislature
determines that driving above certain speeds on certain roads
involves an unacceptably high risk of harm to innocent lives. So, the
legislature enacts an ordinance that limits speeds to 80 miles per
hour on a highway and 25 miles per hour on residential streets.
These speeds themselves are not required by the ius naturale and
carry no moral significance alone.3¢ Nonetheless, they apply that ius

32. AQUINAS, supra note 27,11-1, q. 90, art. 4, at 8 (defining law as “an ordinance of reason
for the common good, made by him who has care of the community, and promulgated”).

33. See Casey & Vermeule, supra note 18, at 118 (“Posited law is also critical to the
common good, as itis needed to give specific content to the law where background principles
of the ius naturale need specificity or leave relevant issues to discretionary choice within
reasonable bounds.”).

34. See id. at 120 (“In many circumstances, the principles of natural law require
specification in light of the context of a given political community, as they are too vague to
co-ordinate conduct to allow persons to flourish.”). As Professor Arkes explains:

Sutherland, as a jurist, would look for that anchoring ground and the principles

that could be drawn from those axioms. But nothing in those principles could

possibly tell judges the “right price” for a pair of pants, the right number of

divisions in breaking up AT&T, or the standards to govern wage-price controls.
ARKES, MERE NATURAL LAW, supra note 22, at 50.

35. See Arkes, supra note 17, at 1248 (highlighting that the natural law principle behind
speed limits is to protect “innocent life”).

36. Id.
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naturale principle in a way that satisfies the principle while being
sensitive to local conditions. This is the classical purpose of the
positive law.

Aquinas provided his own description of this role, describing
two ways that ius naturale principles can become posited:

But it must be noted that something may be derived from the
natural law in two ways: first, as a conclusion from premises,
secondly, by way of determination of certain generalities. The
first way is like that by which, in sciences, demonstrated
conclusions are drawn from the principles. The second mode is
likened to that whereby, in the arts, general forms are
particularized as to details: thus the craftsman needs to
determine the general form of a house to some particular shape.
Some things are therefore derived from the general principles of
the natural law by way of conclusions; e.g. that one must not kill
may be derived as a conclusion from the principle that one should
do harm to no man, while some are derived therefrom by way of
determination; e.g. the law of nature has it that the evil-doer
should be punished; but that he be punished in this or that way,
is a determination of the law of nature.

Accordingly both modes of derivation are found in the human
law. But those things which are derived in the first way are
contained in human law not as emanating therefrom exclusively
but have some force from the natural law. But those things which
are derived in the second way have no other force than that of
human law.37

The positive law, then, is a determination for the common good,
but the scope of this determination is not unbounded.38 A statute
legalizing murder, for example, is so far out of the confines of
human rationality that it could not possibly be an ordinance of
reason. Such a statute is clearly at odds with the basic ius naturale
principle that “one should do harm to no man.”3° The ius naturale
thus provides the basic bounds of reason within which such
determinations for the common good can be made.

The positive law itself can also provide limits for future
determinations.#® The text of the U.S. Constitution is itself a

37. AQUINAS, supra note 27, 11-1, q. 95, art. 1], at 57.

38. See Casey & Vermeule, supra note 18, at 118 (noting that the discretionary choice
made in enacting positive law must be within the “reasonable bounds” of the natural law).

39. AQUINAS, supra note 27, 11-1, Q95, art. II, at 57 (emphasis omitted).

40. See VERMEULE, supra note 4, at 151 (“[Determination] describes not only the
relationship between natural law and positive law, but also the relationship between higher
and lower levels of positive law .. ..").
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determination of ius naturale principles.#! Yet, in many ways, it
specifies relatively broad principles; there is still room for
additional determination. Legislation can further determine the
principles embodied within the constitutional text, subject to the
bounds of the determination already made by the text. For example,
the First Amendment recognizes a right to free speech.*2 However,
this text is broad and leaves room for further determination of First
Amendment principles for the common good, such as by
proscribing fighting words or obscenity.*3 The ius naturale may
provide a principle that a community’s properly functioning
political process can contribute to its flourishing. In light of this, the
Founders determined that in a democratic republic such as the
United States, the political process may be aided by the freedom of
speech.#* Nonetheless, the political process is not aided by all
speech, and early American history is rife with determinations that
proscribe speech in a manner consistent with First Amendment
principles.45 The fact that further determination can be made does
not, however, mean that the determination occurs in a vacuum. The
legislature could not determine that free speech in its entirety is
against the common good, as that determination has already been
made within the First Amendment.

The same thing occurs when agencies issue regulations.*6
Statutes delegating authority to an agency may include broad
principles of law that the agency is to carry out.” The agency then
may promulgate regulations that determine, or give concrete form
to, those principles.*8 Such determinations must be made within the

41. See Arkes, supra note 17, at 1247 (“That understanding of the regime could not be
explained without the recognition of moral truths, of standards of moral judgment that had
to be in place before we could even conceive a Constitution.”).

42. See U.S. CONST. amend. I (“Congress shall make no law ... abridging the freedom of
speech....”).

43. See Chaplinksy v. New Hampshire, 315 U.S. 568, 572 (1942) (finding the
proscription of certain categories of speech—including obscenity and fighting words—to be
consistent with the First Amendment).

44. See VERMEULE, supra note 4, at 165 (describing “speech as a contribution to the
common political process of the community”).

45. See Tyler Dobbs, Blasphemy and the Original Meaning of the First Amendment, 135
HARv. L. REV. 689, 690 (2021) (describing blasphemy prosecutions in early American
history and suggesting that such prosecutions are consistent with the original meaning of
the First Amendment).

46. See VERMEULE, supra note 4, at 151 (arguing that administrative regulation or
adjudication is a further determination of the general principles outlined in a statute).

47. See id. (noting the “general principles” often provided in agency enabling statutes).

48. Seeid. (“[A]gency action often determines, gives concrete form to, general principles
laid out in statutes or agency legislative rules....")
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limits of the statute’s principle, which in turn was a determination
made subject to the bounds of an applicable constitutional clause. That
clause was itself a determination of ius naturale first principles. Thus,
each step of determination (constitutional, legislative, regulatory)
further narrows the bounds of possible determination at later steps.4?

The key relationship between positive law and the ius naturale,
then, is that classical legalism traces positive determinations to first
principles embodied within the ius generally.5? This was recognized in
the Declaration of Independence, which found the purpose of
government to be the protection of natural rights.5! At the Founding,
it was recognized that the role of government was to put into practical
effect the general principles of law that existed independent of the
government or any of its positive law.52 Later, Abraham Lincoln also
argued that the Constitution captured the ius naturale’s sense of
justice.53 It is out of this history of classical legalism, then, that
Professor Arkes argues that the Constitution should be interpreted to
give effect to the “first principles of . .. moral judgment.”54

Of course, today, positivism reigns supreme among both
conservative and progressive jurisprudes.>s On the right, originalism
and textualism, for which the words of positive texts are “the sole
touchstone” of interpretation,5¢ have for decades been the leading
jurisprudential philosophies. On the left, Justice Kagan famously
remarked during a lecture at Harvard Law School that “we’re all
textualists now.”s?

49. See id. (describing agency enabling statutes as higher-level positive law providing
general principles that constrain the promulgation of agency regulations, the lower-level
positive law).

50. See O’Scannlain, supra note 23, at 1516 (describing how early American jurists
regularly traced their judgments back to first principles); David B. Kopel, Paul Gallant &
Joanne D. Eisen, The Human Right of Self-Defense, 22 BYU ]. PuB. L. 43, 97-98 (2007) (“The
first principles, like the foundation of a skyscraper, were still there of course, for the whole
edifice would collapse without them.”).

51. O’Scannlain, supra note 23, at 1516.

52. See id. (explaining that the Declaration of Independence is saying that “the only
reason to create governments, in the first place, is to protect those rights which humans have
independent of government”).

53. Id. at1519.

54. ARKES, CONSTITUTIONAL ILLUSIONS, supra note 22, at 12.

55. Itis for this reason that we find “the natural law under attack from both sides. To
the left, it is an invention of mystics and religious conservatives. To the right, it is a
dangerous invitation for judges to impose their own sense of justice on the country.”
0’Scannlain, supra note 23, at 1515. See also ARKES, MERE NATURAL LAW, supra note 22, at
10 (“The role of enmity to the Natural Law has been taken directly by the left; the derision
has been left to the conservatives.”).

56. VERMEULE, supra note 4,at 117.

57. Richard M. Re, Justice Kagan on Textualism’s Success, PRAWFSBLAWG (Dec. 7, 2015,
8:00 AM), http://tinyurl.com/y39xk4tz [https://perma.cc/PN5Y-W7CK].
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It is not surprising, then, that the classical legal view of the
interpretation of positive law has been harshly criticized in recent
years. Judge Bork rebutted the idea of judges looking to first
principles for aid in interpretation by pointing out that judges
are not necessarily more moral than anyone else.58 Since this is
the case, the argument goes, judges are not in a position to levy
their own reasoning of first principles against the parties before
them.>® However true Judge Bork’s factual point is, it conflates
the ideas of “subjective preferences” and “first principles.”60
Under the classical legal conception, the latter is not dependent
on the personal views of any judge but on “enduring, objective
principles of just governance [that] inform positive law, the law
of nations, and the natural law alike.”61 And where a judge
substitutes their own preferences over a textual determination
of first principles, they do not disprove the point. They simply
abuse the law.

Judge O’Scannlain has argued along similar lines to Judge
Bork, maintaining that judges do not have the “freestanding
authority to enforce the natural law.”62 Luckily, the classical
legalist does not have to. Judge O’Scannlain’s argument
presumes that the natural law is some entity entirely distinct
from the positive law, and that in considering the natural law at
all, the judge must be engaged in a type of choice of law analysis.
Yet as described above, the positive law is intrinsically tied to
the ius naturale, codifying its first principles. Judge O’Scannlain
may be right that judges cannot sua sponte enforce the natural
law. However, this does not mean that a judge cannot interpret
the positive law in light of that law’s proper background
principles.®3 To the classical legalist, the positive law embodies

58. See ROBERT H. BORK, THE TEMPTING OF AMERICA 66 (1990) (“I deny ... that judges have any
greater access to that [natural] law than do the rest of us. Judges, like the rest of us are apt to
confuse their strongly held beliefs with the order of nature.”).

59. Seeid. (arguing that because judges are “apt to confuse their strongly held beliefs with the
order of nature,” judges should refrain from using natural law arguments).

60. See VERMEULE, supra note 4, at 118 (distinguishing “subjective preferences” from
“objective principles,” which “do not themselves evolve” but instead may apply differently in
response to “changing circumstances”).

61. Id

62. 0’Scannlain, supra note 23, at 1522. Judge O’Scannlain tells a parable about a lawyer who
made a natural law argument in court. When asked “why, don’t you believe in the natural law?”
the fictional judge replied, “I certainly do, but the problem is that I lack jurisdiction.” Id.

63. See ARKES, MERE NATURAL LAW, supra note 22, at 40 (using Chief Justice Marshall as the
exemplar of a judge who applies the classical ideal “that it can never be out of season to take the
time to trace one’s judgment back to those anchoring truths or axioms on which a judgment
ultimately rests”).
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the ius naturale as applied to specific times and circumstances.é4
Interpreting positive law, then, necessarily involves interpreting
some level of the ius naturale.

B. The Common Good

Much ado has been made in recent years of “the common
good.”s5 Put simply, in the classical legal conception, the common
good is the indivisible good of the community.6¢ This good is
unitary yet shared equally among the members of the polity.67 It
harmonizes the goods of the individual with the goods of the
community so that each member can flourish.¢® Of course,
trouble arises during the debate of what actually counts as such
a good.

1. Defining the Common Good

The common good is not simply a utilitarian aggregation of
individual goods.6% It does not sacrifice an individual for the sake

64. See Arkes, supra note 17, at 1248 (describing how the positive law applies the
natural law to “conditions distinctly local”); Casey & Vermeule, supra note 18, at 120
(showing how positive law makes the ius naturale “concrete in prudential application
to local circumstances or problems”).

65. In 2020, Professor Adrian Vermeule wrote an article in the Atlantic that
suggested an interpretative framework that takes “as its starting point substantive
moral principles that conduce to the common good.” Adrian Vermeule, Beyond
Originalism, ATLANTIC (Mar. 31, 2020), http://tinyurl.com/4abafkth
[https://perma.cc/CK8G-GH77]. Shortly thereafter, Professor Randy Barnett wrote a
reply piece warning that such a framework would devolve into a system of majoritarian
moral tyranny, comparing Vermeule’s ideas to those embodied in Plessy v. Ferguson,
163 U.S. 537 (1896), overruled by Brown v. Bd. of Educ., 347 U.S. 483 (1954). Randy E.
Barnett, Common-Good Constitutionalism Reveals the Dangers of Any Non-Originalist
Approach to the Constitution, ATLANTIC (Apr. 3, 2020), http://tinyurl.com/pa7jc8ay
[https://perma.cc/ZW9T-MBU2]. These pieces sparked a debate that, at its core, is
concerned about whether “the common good” is a true good or simply an excuse to
sacrifice the individual to the state. See Casey & Vermeule, supra note 18, at 113
(“[C]ritics implicitly read ‘the common good’ as ‘the good of the collective’ or, even
worse, ‘the good of the state apparatus’ and then oppose that to the good of
individuals.”).

66. See Casey & Vermeule, supra note 18, at 109-10 (describing the common good as “a good
that is unitary (‘one in number’) and capable of being shared without being diminished”).

67. Id.

68. E.g., United States v. Tabor, 82 M.]. 637, 665-74 (N-M. Ct. Crim. App. 2022)
(Stephens, J., concurring). This concurring opinion provides a “notable” example of
classical legal interpretation in the modern courtroom. See Pat Smith, A Notable New
Opinion from the Heart of the Classical Tradition, 1Us & IUSTITIUM (May 28, 2022),
http://tinyurl.com/mt3j2eda [https://perma.cc/487G-KVDD].

69. See Casey & Vermeule, supra note 18, at 109-10 (describing the common good
as “inherently non-aggregative; it is not the summation of a number of private goods,
no matter how great that number or how intense the preference for those goods may
be”); VERMEULE, supra note 4, at 27 (“The sum of separate private utilities, no matter
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of an increased benefit to the rest of the community.”0 Nor is it a
tyrannical communitarian “good” that enslaves the individual to
their State for the nominal sake of the community.” Communist
theory, directing individuals as cogs in the machine of the
communal whole, thus is also antithetical to the common good.
Rather, the common good is the good that leads to a truly
flourishing community.”’2 Put another way, it is the “conditions
that allow communities to live in accordance with justice and
secure the flourishing of citizens.”’3 A peaceful and just society,
in which each citizen can pursue their own happiness in
accordance with law74—this is the common good. The
community succeeds because each citizen succeeds and vice
versa. A helpful parallel involves a baseball team. When a batter
hits the ball over the fence, they have achieved an individual
good. Yet in doing so, they position the entire team for victory—
a communal good. The two are harmonized in a good of the
whole that is shared in its entirety by every player on the team.
Accordingly, when Aquinas states that law is “an ordinance ...
for the common good,””> he means that the positive law’s

how large, can never add up to the common good . ..."”); Michael Foran, Rights, Common
Good, and the Separation of Powers, 86 MoD. L. REV. 599, 605 (“The common good should
not be equated with some kind of majoritarianism or utilitarianism.”).
70. Michael Foran argues that:
To diminish the flourishing of others ... in the name of the common good, is to
fundamentally misunderstand what makes the common good common. It also
fundamentally misunderstands what it means to pursue a good life, of which
membership within a flourishing political community of equals is essential.

Foran, supra note 69, at 606. But see THOMAS AQUINAS, SUMMA CONTRA GENTILES, BOOK
THREE: PROVIDENCE, PART II, ch. 146, para. 4, at 220 (Vernon J. Bourke trans., 1956)
(“[T]he particular good should be removed in order to preserve the common good. But
the life of certain pestiferous men is an impediment to the common good which is the
concord of human society. Therefore, certain men must be removed by death from the
society of men.”).

71. See VERMEULE, supra note 4, at 27 (categorizing ruling for “private benefit” as
“tyrannous” and the antithesis of ruling for “the common good”); see also James
Madison, Vices of the Political System of the United States (Apr. 1787), in 9 THE PAPERS
OF JAMES MADISON 345, 354-57 (Robert A. Rutland & William M.E. Rachal eds., 1975)
(describing the “desideratum” of any republican government as the promotion of the
common good over the individual interests of the parties in power).

72. See Casey & Vermeule, supra note 18, at 110 (“In the classical theory, the ultimate
genuinely common good of political life is the happiness or flourishing of the community ....").

73. Id. at 111; see also Foran, supra note 69, at 605 (“Properly understood, the
common good is the set of conditions necessary for each and every member of the
community to flourish.”).

74. See THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776) (“We hold these truths to
be self-evident, that all men are created equal, that they are endowed by their Creator with
certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.”).

75. VERMEULE, supra note 4, at 3.
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purpose is to provide for “the good of the individual, . .. the good
of the community, and an additional good in harmonizing the
interests of the two.”76

In the context of rights, the common good can manifest in natural
rights held by individuals or in rights of the community that
individuals can engage in collectively.”? Under the classical
conception, however, these natural rights are not a libertarian
license for licentiousness.”® Instead, they live within the ius
naturale, which itself is inherently ordered for the common good.”
Thus natural rights are justified in terms of the common good,
which is rationally determined from ius naturale principles.80

The justification of rights for the common good has elicited
fright from some in the natural rights camp.8! It conjures a

76. United States v. Tabor, 82 M.]. 637, 668 (N-M. Ct. Crim. App. 2022) (Stephens,
J., concurring).

77. See Casey & Vermeule, supra note 18, at 142-43 (discussing how the classical tradition
protects the “rights of individuals and families” in conjunction with the “common good of family,
city, and the nation”); ALEXANDER HAMILTON, THE FARMER REFUTED (1775), reprinted in 1 THE
PAPERS OF ALEXANDER HAMILTON 81, 87 (Harold C. Syrett ed., 1961) (“Upon this law [of nature],
depend the natural rights of man-kind.”).

78. See Casey & Vermeule, supra note 18, at 142 (arguing that the classical tradition
“tailor[s] the scope of rights to the common good” and that a “right’s proper ends” help define
its “boundaries or limits”); Americanus IV (Dec. 1787), in 1 THE DEBATE ON THE CONSTITUTION
457, 460 (Bernard Bailyn ed., 1993) (“The characteristics of a mild Government are Liberty
without Licentiousness, and Government without Tyranny; of a vigorous one, unanimity,
consistency, and uniformity in its councils.”).

79. In the classical account of law, natural rights are a part of law’s “reasoned ordering of
individuals to the good.” Casey & Vermeule, supra note 18, at 138. The laws of reason are
themselves the ius naturale, and so natural rights are ordered according to the ius naturale for
the common good. See JAMES WILSON, OF MAN, AS A MEMBER OF SOCIETY (1804), reprinted in
COLLECTED WORKS OF JAMES WILSON 621, 639 (Kermit L. Hall & Mark David Hall eds., 2007) (“The
laws of nature are the measure and the rule; they ascertain the limits and the extent of natural
liberty.”); HAMILTON, supra note 77, at 87 (“[T]he supreme being... endowed [man] with
rational faculties, by the help of which, to discern and pursue such things, as were consistent
with his duty and interest, and invested him with an inviolable right to personal liberty, and
personal safety.”); Foran, supra note 69, at 609 (arguing that one should construe “the common
good and the natural law (including fundamental rights) as co-constitutive; the common good
sets boundaries on and helps to define the limits of rights, but the common good is itself defined
partly by reference to the natural rights of individual members of a civic community”).

80. See Casey & Vermeule, supra note 18, at 138 (explaining that the rights of
“individuals, families, [and] associations” are “determined by the common good, right
from the ground up”); Foran, supra note 69, at 602 (“Proponents of Common Good
Constitutionalism ... see[] ... the restraint of state power and the protection of rights
as derived from a more foundational commitment to the common good which gives
meaning to and justification for these subsidiary aims.”); James Gordley, Private Rights
and the Common Good 1 (May 8, 2022) (unpublished manuscript),
http://tinyurl.com/wfrhv823 [https://perma.cc/XSE4-YMFK] (“In the classical
tradition, the promotion of the common good was believed to be in harmony with the
exercise of private rights.”).

81. See, eg., Barnett, supra note 65 (explaining how common good
constitutionalism is “nothing but conservative living constitutionalism”).
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specter of a tyrannical state devouring proper rights in the name
of some nebulous “common good.”82 Yet as noted above, tyranny
is by its very nature antithetical to the common good.8 The
common good requires giving to each what is their due,8* including
those rights properly given by the ius naturale. As such, the
common good justifies and necessitates the protection of natural
rights in a manner appropriate to a well-ordered and just polity.8s
For in a flourishing community, each receives that which they are
owed by their very nature.8¢ As scholar Michael Foran has noted,
“[flundamental rights are a constitutive part of the common good:
the common good cannot be genuinely common or genuinely good
if it does not include such rights protection.”8”

2. The Common Good Fallacy

Before turning to a method for practically interpreting law for the
common good, consideration must be given to what this Article will
refer to as “the common good fallacy.” This is the idea that a law
satisfies the ius naturale requirement that law be ordered for the
common good merely by having a colorable argument that the law
provides a public benefit. This fallacy is generally manifested as a
caricature of the common good by those who oppose the classical legal
judicial philosophy. However, there is also the danger that its
proponents will slide into the easy route of deferring to lawmakers

82. See Foran, supra note 69, at 604 (describing how critics of the classical tradition
view it as “a thin veneer for tyranny”).

83. See VERMEULE, supra note 4, at 27; AUGUSTINE, CITY OF GOD 139 (Henry Bettenson
trans., Penguin Classics 2003) (c. 426) (describing how a state that governs with no concern
for justice is like a “criminal gang,” acting contrary to the ius naturale’s proper ordering for
the common good).

84. See Casey & Vermeule, supra note 18, at 138 (“On the classical conception, rights are
iura (the plural of ius) because ius is justice—affording to each what is due to each. Crucially,
what is due to each—to individuals, families, associations—on the classical view, is itself
determined by the common good, right from the ground up.”).

85. See id. (“Rights are due to persons as they are states of affairs and arrangements
within a polity that are ‘just, in the right’ and help conduce to the flourishing of each and all.”
(footnote omitted)). Michael Foran notes that:

To diminish the flourishing of others . . . in the name of the common good, is to fundamentally
misunderstand what makes the common good common. It also fundamentally
misunderstands what it means to pursue a good life, of which membership within a
flourishing political community of equals is essential.

Foran, supra note 69, at 606.

86. See Heyman, supra note 11, at 240 (“[T]he Second Amendment was intended, at least in
part, to enable individuals to exercise their natural right to self-defense.” (emphasis added)).

87. Foran, supra note 69, at 603; see also JOHN FINNIS, NATURAL LAW AND NATURAL RIGHTS
218 (1sted. 1980) (“We should not say that human rights, or their exercise, are subject to
the common good; for the maintenance of human rights is a fundamental component of the
common good.”).
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whenever an argument for a public benefit is made. There is a narrow
line between judicial deference8® and lazy judging, and lawyers should
beware of the lazy classical tradition.

Focusing solely on the public benefit of alaw ignores the larger legal
environment that the law inhabits. This includes both the greater body
of positive law and the ius naturale that the positive law seeks to
apply.8° To ignore this—to focus solely on an alleged public benefit—
is to defy the rich scope of the classical tradition. Doing so is just as
narrow as centering a theory on individual liberty, as libertarian legal
theory does,° or on efficiency, as does law and economics,! or on
harmful power structures, like critical jurisprudence.®2 Each of these
factors affects the good of a society and its members, yet none alone
can provide for their ultimate flourishing.3

Instead, the classical lawyer must look to the ius in its entirety.
The ius often justifies natural rights that are “real limits on
legitimate exercises of State power, limits stemming from the need
to give to each what is their due in order to have a well-ordered and
just polity,”?4 and so the common good cannot be simply what a
lawmaker says it is. Foran notes this in a poignant example.? It is
clear from the ius naturale that rape is bad and antithetical to the
common good.% In pursuit of eradicating rape, a lawmaker could
enact a statute requiring women to be chaperoned by a family
member at all times.%7 This law might have an effect in lowering the
amount of rape and so conceivably provides a public benefit.%8

88. Professor Adrian Vermeule notes that within the classical legal tradition, “judges do
and should broadly defer to political authorities, within reasonable boundaries.” VERMEULE,
supra note 4, at 43.

89. See id. at 151 (claiming administrative agencies as “the living voice of our positive
law” and noting those agencies are structured by and apply the “general principles” or “ius”
provided in administrative statutes).

90. See, e.g., RANDY E. BARNETT, THE STRUCTURE OF LIBERTY 3, 14-15 (2014) (arguing that
the problems of human interaction can best be solved through a liberal conception of justice
centered on certain individual rights); see also generally RICHARD A. EPSTEIN, SKEPTICISM AND
FREEDOM (2004) (emphasizing respect for the autonomy of the individual).

91. See, eg., GUIDO CALABRESI, THE COSTS OF ACCIDENTS 296-97 (1970) (applying an
economic-efficiency analysis to the rules of tort law).

92. See Mark Tushnet, Critical Legal Studies: A Political History, 100 YALE L.J. 1515, 1538
(1991) (discussing how different adherents of critical legal studies focus on “power relations
associated with gender differences, race differences, and class differences”).

93. See Casey & Vermeule, supra note 18, at 127 (emphasizing how the classical regime
recognizes the importance of second order goods without neglecting the first order ones).

94. Id.at143.

95. Michael Foran, Rights and the Common Good, 1us & IUSTITIUM (Sept. 20, 2021),
http://tinyurl.com/ycxpf2h7 [https://perma.cc/P9V7-Q6K6].

96. Id.

97. Id.

98. Id.
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Nonetheless, this does “not mean that the policy is conducive to the
common good, given the effect this would have on the capacity of
members of [the] community to lead flourishing lives.”9?
Chaperoning women at all times could so restrict their liberty that
women would be unable to live full, flourishing lives. So the public
benefit must be considered in light of the entirety of the ius naturale
goods in order to determine whether a law actually is ordered to
the common good.100

A similar example involves abortion. Lawmakers could justify a
broad requirement that doctors perform abortion in terms of the
public good, health, and safety.101 In fact, many of the arguments
that abortion rights advocates put forth are in the name of saving
the lives of pregnant women!92—an obvious common good. On the
surface, this comports with principles of the common good, since
health and safety are goods central to human flourishing.103
However, even though abortion can be framed as a public good, it
is antithetical to the ius naturale principle of protecting innocent
life.104 Thus the public good justification must be checked against
actual ius naturale principles to determine whether it is, in fact, a
common good.

The same logic applies to principles in higher prior
determinations. For this, First Amendment restrictions may be
illustrative. The First Amendment says that the freedom of speech

99. Id.
100. Id. Foran has made a similar point elsewhere, arguing that:

[W]hile banning the use and sale of all tools which might be used to torture would
certainly make it more difficult to torture someone ... it would also frustrate the
pursuit of other valuable social ends ... [and] would be an imprudent means of
achieving the common good.

Foran, supra note 69, at 607.

101. See, e.g., Annalies Winny, Alissa Zhu & Lindsay Smith Rogers, Public Health in the
Field: The Public Health Case for Abortion Rights, JOHNS HOPKINS BLOOMBERG SCH. PUB. HEALTH
(Nov. 29, 2021), http://tinyurl.com/3ejvféxe [https://perma.cc/67X5-BM5B] (claiming that
“[m]any women who were denied wanted abortions had higher levels of household poverty,
debt, evictions, and other economic hardships” and that these women “endured more health
problems than women who were able to” abort their babies).

102. See, e.g., Jeremy Faust, Four Key Facts that Show Legalized Abortion Saves and
Improves Maternal Lives, INSIDE MED. (May 2, 2022), http://tinyurl.com/56kz7zdx
[https://perma.cc/X8ZT-WY8H] (asserting that “legal abortion in the United States has
saved hundreds of women’s lives per year” in part because without legal abortion, women
will abort their babies in “back alleys”).

103. Casey & Vermeule, supra note 18, at 114-15.

104. See id. (noting that life is a central good in the classical tradition); Bradley, supra
note 26, at 39 (“[T]he language and substance of natural rights and natural justice (and,
occasionally, natural law) inhabits opinions arguing in favor of abortion, sodomy, suicide,
pornography, contraception—all acts violative of the natural law.”).
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shall not be abridged.1%5 Yet within degrees, the Supreme Court has
found room for regulation to provide a public good consistent with
the ius naturale principles behind the Amendment.1% Fighting
words, which can lead to physical violence and harm to
individuals and the community, are proscribable.10? But the
principles have already been determined to the extent that free
political speech is conducive to the common good. So any
common good justification for speech regulations must be
checked against the principles partially determined through the
First Amendment.

In a few words, for a law to be ordered to the common good
does not merely mean that law provides a public benefit.108
Instead, the law must rationally aim for the ultimate flourishing
of the citizens within a community.1%® In doing so, it must apply
the ius naturale principles that provide for a just ordering of
society in which each is given their due.110

C. Classical Legal Interpretation in Practice

While the classical legal tradition involves a relatively
complex analysis of the ius naturale and the common good, it can
be done according to a fairly simple framework. To paraphrase
Justice Harlan, judges must defer to reasonable, nonarbitrary
decisions made by the proper authority about how to pursue the
common good.!! Thus, a practical application involves two
steps: first, ascertaining what the decision is, and second,
subsequently reviewing the decision for rationality. Since law’s
reason derives from the ius naturale,12 this can be put another

105. See U.S. CoNsT. amend. I (“Congress shall make no law ... abridging the
freedom of speech ....”).

106. For an example of regulations consistent with these principles, see Dobbs, supra
note 45, at 691.

107. Chaplinksy v. New Hampshire, 315 U.S. 568, 572 (1942).

108. See Casey & Vermeule, supra note 18, at 113 (condemning the “serious
misconception” that the common good is “the good of the collective”).

109. Id. at 110 (“The end of the community is ultimately to promote the good of
individuals and families, but common goods are real as such and are themselves the highest
goods for individuals.”).

110. See THE INSTITUTES OF JUSTINIAN, bk. , tit. I (J.B. Moyle ed. & trans., 5th ed. 1915) (c.
533) (defining justice as “the set and constant purpose which gives to every man his due,”
and positing that one precept of law is to “give every man his due”); JOHN FINNIS, HUMAN
RIGHTS AND COMMON GooD 2 (2011) (“[T]he source of the justness of just acts and
arrangements, is that people all get what is theirs by right.”).

111. VERMEULE, supra note 4, at 63.

112. See Casey & Vermeule, supra note 18, at 118 (describing how “the ‘reason and
action’ of political authority is at all times cabined and framed by ‘general moral truths’”).
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way. Step one involves a presumptively textualist analysis to
ascertain the content of the lawmaker’s determination.113 Step
two is to establish whether the specific application of the
enactment actually comports with the law’s background ius
naturale principles.114

The text of the law itself is the first place to look in determining the
scope and purpose of the law.115 Beyond the simple practical and
linguistic reasons for this, there are important ways that textualism
adds to the common good.!1¢ For instance, “institutional settlement
and stability ... are...common goods.”117 Further, because judges are
limited and prone to the same errors of personal judgment as any
human, it is safer that they presumptively “not attempt to consider
anything beyond the ordinary meaning of the text.”118 Thomas
Aquinas described three similar arguments for such a form of
textualism: first, it is quantitively easier to find a few just people to
frame the laws than to find the many required to fill the judiciary;
second, lawmakers consider a variety of circumstances in drafting the
law, while the judge faces only the facts before him;119 third, the judge
who sits before the aggrieved parties in real life is more likely to be
swayed by his own emotions than are the lawmakers who write laws
in the abstract.120

So a classical legal analysis always begins with the text of the
positive law. Since the positive law is a determination of ius naturale
principles, the best place to see how to apply the principle is the way
anticipated by the public authority enacting the law. The text is not
interpreted in a vacuum, however. Where the text is indeterminate
with respect to the facts of a case or where the application of strict

113. See VERMEULE, supra note 4, at 74-75 (discussing “presumptive textualism”).

114. See United States v. Tabor, 82 M.]J. 637, 668 (N-M. Ct. Crim. App. 2022) (Stephens,
J., concurring) (“The classical judge would attempt to discern what common good is desired
by the statute ....”).

115. See VERMEULE, supra note 4, at 74-75 (arguing that the common good “might itself
be best served if judges were generally to stick to the ordinary meaning of texts,” and an
“interpreter of the law” should depart from the text only in cases that “fall outside the central
case of the lawmaker’s rational ordination”).

116. Id.

117. Casey & Vermeule, supra note 18, at 127.

118. See VERMEULE, supra note 4, at 74 (“[l]f the decision-maker at the point of
application is ... prone to error, it may be better that they should not attempt to consider
anything beyond the ordinary meaning of the text, at least presumptively.”).

119. Asimilar sentiment is expressed in the legal maxim that “hard cases make bad law.”
E.g., N. Sec. Co. v. United States, 193 U.S. 197, 400 (1904) (Holmes, J., dissenting). A rule to
achieve justice in a fringe case may be so unsuited to any other case that to apply it as a
generally applicable rule of law would be to controvert justice in every other situation.

120. See AQUINAS, supra note 27, pt. 1I-], q. 95, art. I, at 53-55.
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textualism would circumvent the very legal principles that the
text seeks to put into effect, then the text should be read in light
of those principles. To do otherwise is to pervert the law itself.121

A recent concurrence by Judge Stephens in United States v.
Tabor2? is illustrative. Tabor was a case involving the meaning
of a statute barring “any indecent conduct... done... in the
presence of a child.”123 Since the indecent act was performed
while the child was asleep,12* a primary issue was whether
“presence” required the child to be aware of the sexual activity
for which he was the focus.125 To interpret this provision, Judge
Stephens laid out a classical legal analysis of the statute.126 In
doing so, he began with the language of the statute itself.

Analyzing the language, Judge Stephens—along with the rest
of the court—found that the text was indeterminate as applied
to the case.'?” The law at issue criminalized indecent conduct
performed “in the presence of a child.”128 [t did not specify
whether the child must be aware of the conduct or not.
Confronted with this issue, the majority opinion and a partial
dissent both employed a textualist analysis. The majority read
the “plain definition of ‘presence’ to have no requirement of
awareness on the part of the victim.129 Meanwhile, the partial
dissent looked to the ordinary meaning of the phrase “in the
presence of” and determined that it required “not mere location
or proximity, but awareness of the conduct by the person.”130

In light of this textual indeterminacy, Judge Stephens began an
inquiry into the ius naturale principle embodied by the
statute.!31 He determined that it was “the idea that sexualizing
children is always wrong.”132 Given this, he interpreted

121. See VERMEULE, supra note 4, at 120-21 (“As Aquinas observed, a law that is out of
step with natural justice (procedural or substantive) does not simply become no-law, as
though it had never been created; rather, it results in a perverted caricature of law.”).

122. 82 MJ. 637 (N-M. Ct. Crim. App. 2022).

123. 10 U.S.C. § 920b(h)(5)(D) (emphasis added).

124. See Tabor, 82 M.]. at 642.

125. Id. at 642.

126. Id. at 671 (Stephens, ]., concurring).

127. See id. (“The textualist approach has two, or three, equally unsatisfying ways to
square the circle.”).

128. Id. at 642 (majority opinion).

129. Id. at653.

130. Id. at 675 (Gaston, ]., concurring in part, dissenting in part, and concurring in
the judgment).

131. See id. at 666 (Stephens, J., concurring) (applying a “classical approach” based in
the “ius naturale”).

132. Id. at672.
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“presence” in the manner that would best apply this principle—
by applying the law even where the child is unaware that he is
being sexualized.!33

Judge Stephens did not abandon the text of the statute, applying
sua sponte either the natural law or some fiat conception of the
good over the determination of Congress. He did not overturn an
obvious reading of the text to apply a liberating sense of justice.134
Instead, he sought to apply the principles embodied by the statute
itself. This principle was not grabbed from the ether of nature but
rather from the text of the law itself.135 What Judge Stephens did,
therefore, was merely apply the statute in a way consistent with its
background principles.

In sum, a practical application of the classical legal tradition
begins with the text of the positive law. In easy cases, the text can
be applied to the facts of the case with little issue. However, where
the text is indeterminate on the facts, the text is to be read in light
of the ius naturale principle that the law seeks to apply and in a
manner that gives effect to that principle.

[I. INTERPRETING THE SECOND AMENDMENT

While many of the modern arguments for the right to keep and
bear arms are based purely on an idea of individual liberty,136 the
history of the Second Amendment is more nuanced. That
Amendment was a judgment by the Founders that the explicit
recognition of the right would act in the common good.
Nonetheless, the Amendment does not merely enact a positive
right. Instead, it determines ius naturale principles that exist from
the very nature of humanity and law.137

The recognition of a right descending from the same principles
of the natural law can be traced back to Roman-era continental

133. Id.

134. Cf VERMEULE, supra note 4, at 120 (describing living constitutionalism as a
“relentlessly liberationist project”).

135. See 10 U.S.C. § 920b(c) (barring “sexual abuse of a child”).

136. E.g., Michael Marshall, The Second Amendment Is About an Individual Right, Not a
Collective One, U. VA. ScH. L. (Feb. 8, 2002), http://tinyurl.com/yaxwwbn8 [
https://perma.cc/2DV5-G692].

137. See Mar. 17,N.Y.J., Apr. 13, 1769, reprinted in BOSTON UNDER MILITARY RULE, 1768-
1769, at 79, 79 (Oliver M. Dickerson ed., 1936) (arguing that it is “a natural right which the
people have reserved to themselves, confirmed by the Bill of Rights, to keep arms for their
own defence”); Roger J. Katz & Stephen L. D’Andrilli, Does the Second Amendment Codify
Natural Law or Is the RKBA a Man-Made Construct?, AMMOLAND (May 31, 2017),
http://tinyurl.com/bdzykv8r [https://perma.cc/MS76-BBMH] (“The right exists in a
person’s very being.”).
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thinkers. Cicero famously stated that “the meaning... of our
swords” is a law “imbibed from nature herself.”138 The Roman
Empire recognized the natural right to keep arms for Roman
citizens.13%9 Contemporary German and Anglo-Saxon tribes imposed
arightand duty to bear arms for their country.140 Later, the Catholic
Church recognized the natural right of armed resistance against a
ruler who had unjustly broken the natural order of law.141 This led
to many contemporary nations eventually giving some positive
recognition of the natural right.42 Over time, this right was
developed through Catholic monastic figures!43 and eventually
carried through the Protestant Reformation.144 This rich tradition
of natural law thinking was brought to America and ultimately
codified as the Second Amendment.145

138. Marcus Tullius Cicero, Speech in Defence of Titus Annius Milo (c. 52 B.C.), in 3
ORATIONS OF MARCUS TULLIUS CICERO 390, 394 (C.D. Yonge trans., 1913).

139. See Harold S. Herd, Re-Examination of the Firearms Regulation Debate and Its
Consequences, 36 WASHBURN L.J. 196, 199 (1997) (describing how legal protection of this
right continued even after Caesar’s conquest of Rome).

140. Id.

141. See Kopel, supra note 11, at 534-35 (discussing how Gratian of Bologna, who
“compile[d] what became the unified foundational text of canon law,” argued that the “right
of self-defense” is “inherent in the natural order of the world”). During the Dark Ages, the
royal class controlled the church, appointing bishops and priests. Id. at 524. Even the Pope
was appointed by the Holy Roman Emperor. Id. In an effort to save the church populace from
the corruption of the aristocrat-controlled church bureaucracy, Pope Saint Gregory VII began
the so-called “Papal Revolution,” which sought to restore order to a church populace that
had withered under secular control. Id. This revolution, initiated by the Catholic Church, laid
the foundation for the principles of just resistance that Thomas Jefferson would later appeal
to in the Declaration of Independence.

142. In Germany, the Saxon Mirror presumed a natural right to bear arms. See id. at 538-
39 (describing how a court could order parties in conflict not to carry weapons, but in many
situations the right was presumed). In England, the Magna Carta protected the people’s right
to bear their personal weapons against the king if he violated the terms thereof. Id. at 540-
41. While this right was to be activated by the barons, it was exercised by all free persons. Id.
In Hungary, the Golden Bull allowed resistance by force if the rights of the citizens were
violated by the king. Id. at 541. The Spanish kingdoms of Castile and Aragon recognized
similar rights. Id. at 541-42.

143. Seeid. at 563-64 (“According to the great British historian Lord Acton, ‘the greater
part of the political ideas of [John] Milton [and John] Locke . .. may be found in the ponderous
Latin of Jesuits who were subjects of the Spanish Crown, such as [Juan de] Mariana and
[Francisco] Suarez.” (first, second, and third alterations in original) (quoting Alejandro A.
Chafuen, Liberty, Right and Nature: Individual Rights in Later Scholastic Thought, 3 MKTS. &
MORALITY 141, 142 (2000) (book review))). Church councils would later explicitly recognize
that people retain their natural right of self-defense. Id. at 560 (citing BRIAN TIERNEY, THE IDEA
OF NATURAL RIGHTS 232 (1997)).

144. See ]. Kenneth Blackwell, America’s Two First Freedoms: A Biblical Christian
Perspective on How the Second Amendment Secures First Amendment Rights, 9 LIBERTY U. L.
REv. 215, 241 (2015) (noting that Protestant theologian John Calvin interpreted the
commandment against murder to include a positive duty of defense of others and, by
implication, of self).

145. See U.S. CONST. amend. II (“A well regulated Militia, being necessary to the security
of a free State, the right of the people to keep and bear Arms, shall not be infringed.”).
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Thus, the Amendment is placed as the inheritor of deep natural
law principles. Nonetheless, the question of interpretation remains
open. To answer that question, the framework described in Part I
may be employed. subpart A begins with the text of the
Amendment. Then, subpart B turns to the ius naturale principles
determined by the text: a tripartite principle of self-defense that
includes the defense of self against immediate personal harm, the
defense of the community against foreign aggressors, and the
defense of the community against an unjust ruler.

A. The Text of the Second Amendment

A classical legal interpretation of the Second Amendment must
by necessity begin with its text.14¢ The text is the final
determination made by the lawmakers and so is the proper place
to begin in ascertaining how to apply the law.147 This prior
determination should be deferred tol48 so long as it does not
obviously contravene its background principles. And the
background principles should be turned to only where the text of
the law itself is underdeterminate when applied to the case.

While “the right of the people to keep and bear arms shall not be
infringed” seems clear on its face, two issues have caused others to
advance varying interpretations. First, some read the Prefatory
Clause as establishing a communal right tied to militia service that
is almost inapplicable today.!4? On the other hand, the vast majority
of modern scholarship and Supreme Court jurisprudence finds the
right to keep and bear arms to be an individual one.150 Described in

146. See supra subpart I(A).

147. See VERMEULE, supra note 4, at 74-75 (arguing for the text as a starting point for,
and presumptive limit on, judicial analysis).

148. See].]oel Alicea, The Moral Authority of Original Meaning, 89 NOTRE DAME L. REV. 1,
44 (2022) (“[T]he common good required that the people transmit a portion of their
authority to distinct governing personnel, which they did by vesting that portion in the
offices created by the Constitution. The Constitution is, therefore, a law promulgated by a
legitimate authority that is presumptively binding in conscience.”).

149. See, e.g., Williams, supra note 12, at 556 (“[B]ecause of the disappearance of the
militia, the Amendment cannot have any literal meaning; at best, we can use it as a regulative
ideal in interpreting other provisions.”).

150. See, e.g., District of Columbia v. Heller, 554 U.S. 570, 592 (2008) (“Putting all of
these textual elements together, we find that they guarantee the individual right to possess
and carry weapons in case of confrontation.” (emphasis added)); O’Shea, supra note 7, at 586
(positing that once “lower courts and scholars look to the correct line of precedent, they will
find powerful arguments that the Second Amendment’s scope includes a right of individuals
to carry handguns in public for self-defense”); David B. Kopel, The Second Amendment in the
Nineteenth Century, 1998 BYU L. REv. 1359, 1362 (describing the individual rights theory as
the “Standard Model” of the Second Amendment).
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more detail below, this Article takes the position that the Prefatory
Clause does serve an important purpose, but that purpose is to
inform rather than to limit.151

Second, while the term “infringed” appears clear enough, a look
at the history of gun regulation in America shows ambiguity in its
interpretations. In 1840, a Tennessee court upheld restrictions on
the concealed carry of weapons.!52 Ten years later, a Louisiana
court did the same.153 The Texas Supreme Court in 1872 upheld
restrictions on the carrying, concealed or otherwise, of certain
arms such as daggers, brass knuckles, and Bowie knives.154
However, other state court decisions from the same era came out
otherwise, concluding that laws that would ban the sale or
possession of knives and pistols!5> or the carrying of Bowie
knives?56 would violate the right to keep and bear arms. In one of
its first true Second Amendment cases, the Supreme Court upheld
the National Firearms Act’s (NFA) restrictions on short-barreled
shotguns.’>” These cases show that while courts historically
viewed the Second Amendment as protecting an individual right
to bear arms, they were often closely divided on when a law
“infringed” that right.158

In spite of the Second Amendment’s strong language, courts
have thus found the Amendment underdetermined as applied to
the facts of the real cases before them. In light of this, a classical
legalist would look to the ius naturale principles that the

151. See infra subpart II(B).

152. See Aymette v. State, 21 Tenn. (2 Hum.) 154, 157-59 (1840) (interpreting the
question presented “in the same view” as the Second Amendment, the court held that the
statute restricting concealed carry of weapons was constitutional).

153. See State v. Chandler, 5 La. Ann. 489, 490-91 (1850) (applying the Second
Amendment and finding the concealed carry restriction compatible with it).

154. See English v. State, 35 Tex. 473, 475-77 (1872) (concluding that the Second
Amendment referred only to those arms belonging to the “military vocabulary,” and that
“dirks, daggers, slungshots, sword-canes, brass-knuckles and bowie knives” did not fall into
that category), abrogated by N.Y. State Rifle & Pistol Ass'n v. Bruen, 142 S. Ct. 2111 (2022).

155. See Nunnv. State, 1 Ga. 243, 251 (1846) (upholding restrictions on concealed carry of
certain weapons but holding that banning “bearing [these] arms openly” was unconstitutional).

156. See Cockrum v. State, 24 Tex. 394, 402 (1859) (“The right to carry a bowie-knife
for lawful defense is secured, and must be admitted.”).

157. See United States v. Miller, 307 U.S. 174, 178 (1939) (“[W]e cannot say that the
Second Amendment guarantees the right to keep and bear [short-barreled shotguns].”).

158. This division often occurred within the same state, with courts flip-flopping on
whether a certain issue infringed the right to keep and bear arms. Compare Cockrum, 24 Tex.
at402-03 (upholding a law that raised criminal penalties for crimes employed using a Bowie
knife on the ground that it did not ban the use of the knife outright), with English, 35 Tex. at
477 (upholding a law banning the carrying of Bowie knives outright in the absence of a
qualifying exception).
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Amendment sought to determine. He would then interpret the
Amendment to give the best effect to these principles.

B. The Amendment’s Tus Naturale Principles

The first step in interpreting the Second Amendment in light
of its natural law principles is to determine the character of
those principles. Again, the best starting place for this question
is the text itself. Specifically, the Prefatory Clause states: “A well
regulated Militia, being necessary to the security of a free
State ... .”159 These words suggest that the principle behind the
Amendment is one of defense of the security of the state at both the
personal and national levels.

The militia as the Founders knew it was not the military of today, in
which soldiers carry state-issued weapons in service of their
country.160 Instead, they inherited the millennia-long tradition of
relying on citizens bearing their own private arms to protect the
common good.¢! In Germany in the thirteenth century, the hue and
cry created a system where a harmed individual could summon
community assistance to administer force in the stopping of a
crime.162 Meanwhile, England in the same era imposed a dutyé3 on all
free men to own arms and be prepared to defend the nation, both
against foreign invaders!¢* and against an unlawful king.1¢5 The
colonial American militia was not much different—most arms used

159. U.S. CONST. amend. II.

160. See Jamie G. McWilliam, The Relevance of “in Common Use” After Bruen, 2023 HARv.
J.L. & PUB. POL’Y PER CURIAM, no. 37, at 1, 2 (noting that the Court in Miller held that “the militia
was made up of ordinary citizens” and thus the Second Amendment protected only those
“arms supplied by [the people] themselves and of the kind in common use at the time”
(quoting Miller,307 U.S. at 179)).

161. See Miller, 307 U.S. at 179 (“These show plainly enough that the Militia comprised
all males physically capable of acting in concert for the common defense.”); Edward J. Erler,
The Second Amendment as an Expression of First Principles, IMPRIMIS, March 2013, at 1, 2-3,
http://tinyurl.com/mvvmm7nr [https://perma.cc/WDY2-RD7N] (noting that for the
Founders, the whole people were the militia).

162. See Kopel, supra note 11, at 538-39 (“Use of force to recover goods from a red-
handed thief was allowed, and the victim could rase the hue and cry to summon community
assistance . ... Raising the hue and cry was also authorized for rape or robbery.”).

163. Notonly did Englishman have a duty to possess weapons, but they were also precluded
from selling, pledging, or in any way alienating them. Herd, supra note 139, at 199-200.

164. This portion of the duty extended back as far as 870 A.D. Id. at 199.

165. In application, Chapter 61 of the Magna Carta meant that the twenty-five barons
could lead “all free persons, bearing their personal weapons,” against an unlawful king. Kopel,
supra note 11, at 540-41 (emphasis added).
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were personal weapons.166 Later American militias were the same.167
This tradition reflects the classical thinking that the militia was
composed of all citizens, and that each carried their own arms for the
common good.168

In this classical conception, the militia was the instrument
through which each citizen contributed to the security of the
common good. This good was truly common—ensuring the
security of the individual's person, as well as the security of the
community. The roots of such a militia can be traced back to the
bedrock ius naturale principle of self-defense, applicable to
situations involving immediate personal violence, foreign
aggression, and unjust rulers who inflict harm on their polity.

1. Defense from Immediate Personal Violence

As one scholar has noted, “[t]he right of self-defense is as old
as history.”169 This right is derived from the very nature of
humanity.170 A person’s natural inclination is to preserve his
own life, compelled by their very nature to take the steps
necessary to do so.17! It is for this reason that the preservation
of one’s life is an integral principle of the ius naturale.172

166. See Miller, 307 U.S. at 179 (“[O]rdinarily when called for service these men were
expected to appear bearing arms supplied by themselves and of the kind in common use at
the time.”); A Revolution in Arms: Weapons in the War for Independence, AM. REVOLUTION INST.,
http://tinyurl.com/4vd3khax [https://perma.cc/GPQ9-7GQ6] (“At the beginning of the
Revolution, the army relied on soldiers to bring weapons from home....").

167. See Saul Cornell & Nathan DeDino, A Well Regulated Right: The Early American
Origins of Gun Control, 73 FORDHAM L. REV. 487, 500 (2004) (“There can be little doubt
that the founders believed that keeping a musket in one’s home, something closely tied
to the ideal of a well regulated militia, clearly enjoyed constitutional protection.”).

168. See Williams, supra note 12, at 553 (“[The militia] was composed of all the citizens,
deriving its legitimacy from them and being virtually synonymous with them.”).

169. John]. Merriam, Natural Law and Self-Defense, 206 MIL. L. REV. 43, 46 (2010).

170. Seeid. at 50 (“A man’s strongest inclination is the preservation of his own life,
and thus the natural law compels man to do those things that preserve his life and
thwart those things that would threaten it.”).

171. Id. See also Kopel et al., supra note 50, at 61-62 (“[T]o fail to defend oneself
against a deadly attack would be tantamount to suicide, and would lead to damnation.”).

172. See T. Markus Funk, Gun Control and Economic Discrimination: The Melting-
Point Case-in-Point, 85 ]. CRIM. L. & CRIMINOLOGY 764, 787 (1995). Funk, quoting Hobbes,
describes it this way:

The right of nature, which writers commonly call Jus Naturale, is the Liberty
each man hath, to use his own power, as he will himselfe, for the preservation
of his own Nature; that is to say, of his won Life; and consequently, of doing
any thing, which in his own Judgment, and Reason, hee shall conceive to be
the aptest means thereunto. ...
Id. (quoting THOMAS HOBBES, LEVIATHAN 189 (Crawford B. Macpherson ed. 1968)
(1651)).
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Of course, this principle is not without its limits. In offering a
justification and scope of this natural right, Aquinas put forward
his theory of “double effect,” which would guide generations of
natural law thinkers.173 Under this theory, the killing of another
harms the common good.!’* However, in self-defense, the
intention is not to kill, but to save a life. The fact that the act
results in the harm or death of another does not overcome the
intent.17s To be unlawful, the intent in self-defense must actually
be to kill another. This lack of intent is key to self-defense’s
position within the ius naturale.l’s Thus, when done with the
intent of saving one’s own life, and where the violence to the
aggressor is merely a by-product, self-defense is a natural good.

Yet in saving his own life, the defender must also satisfy the
natural requirements of necessity and proportionality.l7? As
Aquinas said, the force used must not be “out of proportion to the
end.”178 Hugo Grotius would later expand on this idea, finding that
it was the lack of alternatives in situations involving immediate
violence that made it naturally right for one to resort to violent
defense.!79 By implication, self-defense is just only when violence is
unavoidable. The defense must be undertaken with whatever
minimal force is necessary to repel immediate violence.

In sum, it is an unwritten law that we may secure our safety if
“our life be in danger from plots, or from open violence, or from
the weapons of robbers or enemies.”180 This was a primary
reason that citizens carried arms. As Cicero wrote, this was “the

173. See Kopel, supra note 11, at 553, 562 (describing Aquinas’s theory of double effect and
how later “second Scholastics” built upon this idea).

174. Seeid. at 553 (showing how killing a just man “harms the common good”).

175. See THOMAS AQUINAS, SUMMA THEOLOGICA, pt. II-11, q. 64, art. VII, at 209 (Fathers of English
Dominican Province trans., 2d rev. ed. 1920) (c. 1270). Aquinas states:

I answer that, Nothing hinders one act from having two effects, only one of which is
intended, while the other is beside the intention. Now moral acts take their species
according to what is intended, and not according to what is beside the intention, since
this is accidental as explained above. Accordingly the act of self-defense may have two
effects, one is the saving of one’s life, the other is the slaying of the aggressor. Therefore
this act, since one’s intention is to save one’s own life, is not unlawful, seeing that it is
natural to everything to keep itself in ‘being,’ as far as possible.
Id. (citation omitted).
176. Merriam, supra note 169, at 52.
177. Id. at 56 (citing HuGO GROTIUS, THE RIGHTS OF WAR AND PEACE 76 (A.C. Campbell ed. &
trans,, 1901) (1625)).
178. AQUINAS, supra note 175, II-1], g. 64, art. VII, at 209.
179. Merriam, supra note 169, at 56 (citing GROTIUS, supra note 177, at 76).
180. Cicero, supra note 138.
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meaning of our retinues” and “of our swords.”!81 And as the
Supreme Court would later recognize, this was a primary
principle that was determined by the Second Amendment.182

2. Defense from External Threats

The common good requires defending society from threats of
foreign aggression.183 While peaceful conduct in the abstract is
clearly in the common good, it is not necessarily so in practice. For
a populace to roll over and allow a violent invasion does not
conduce to their common good. St. Augustine tapped into this
sentiment when he wrote that “war is waged in order that peace
may be obtained.”184

While protecting a nation as a whole from external threats is a
form of self-defense,!85 doing so bears slightly different natural
requirements than those for personal attacks. First, unlike for
situations involving personal self-defense, a just war requires the
authority of the sovereign.186 Second, a just cause is required, such
as where one nation has inflicted harm on another and has refused
to make amends, or where one nation has unjustly seized an aspect
of another’s sovereignty.187 Third, similar to personal self-defense,
there must be the right intent—the advancement of the common
good or the avoidance of evil.188 Where a sovereign wages war for
a just cause and with a good intent “rather than for cruel or selfish
motives,” they have performed a natural good as if they had
defended their own lives.189

This natural purpose undergirds the Second Amendment through
the Prefatory Clause, as the militia was crucial to the protection of the

181. Id.

182. See District of Columbia v. Heller, 554 U.S. 570, 593-95 (2008) (concluding that the
Second Amendment protects “an individual right to keep and bear arms” in large part because the
Founding generation understood there to be a natural right of self-defense).

183. Id. at 597 (suggesting the militia is necessary because of its usefulness “in repelling
invasions and suppressing insurrections”).

184. St. Augustine, Letter 189 (A.D. 418), NEW ADVENT, http://tinyurl.com/44ze2nuf
[https://perma.cc/VCW5-]73N].

185. Kopel et al,, supra note 50, at 43, 72 (“The legitimacy of state warfare is ...
derivative of the personal right of self-defense ....”

186. AQUINAS, supra note 175, 1I-1], g. 40, art. [, at 500-03.

187. Seeid. (“A just war is wont to be described as one that avenges wrongs, when
a nation or state has to be punished, for refusing to make amends for the wrongs
inflicted by its subjects, or to restore what it has seized unjustly.”).

188. See id. (“Thirdly, it is necessary that the belligerents should have a rightful
intention, so that they intend the advancement of good, or the avoidance of evil.”).

189. Kopel, supra note 11, at 551.
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nation.199 As noted previously, the militia was another way of denoting
an armed population capable of protecting their nation.191 The Second
Amendment, then, served to determine the principle of self-defense by
providing for an armed populace that could fend off external threats
and thus secure the common good.

3. Defense from an Unjust Ruler

Resistance to an unjust ruler is also an application of the ius
naturale principle of self-defense.192 The ius naturale exists even
where no sovereign exists, and thus binds the sovereign as well as
his subjects.193 As such, the natural law has a deep condemnation
for unjust rulers who act for their own private good rather than for
the common good and justice of all.1%4 In fact, under the ius naturale,
“[w]hether murder, rape, and theft be committed by gangs of
assassins, tyrannous officials and judges or pillaging soldiery was a
mere detail; the criminality of the ‘invader and plunderer’ lay in his
violation of natural law and rights, regardless of the guise in which
he violated them.”195 Thus where the ruler acts counter to the
background principles of the ius naturale, it is the latter that binds.1%

In such a situation, the ius naturale places on the ruler’s subjects
a duty to resist. A tyrant is a traitor to law and justice, and
subsequently the common good.1%7 In order to secure the common

190. District of Columbia v. Heller, 554 U.S. 570, 597 (2008) (“There are many
reasons why the militia was thought to be ‘necessary to the security of a free State.’
First, of course, it is useful in repelling invasions and suppressing insurrections.”
(citation omitted)).

191. See supra subpart II(B).

192. See Kopel, supra note 11, at 535 (“The Founders viewed resistance to tyranny
simply as an application of the right of self-defense, which was a natural right
regardless of whether a person was attacked by a lone criminal, or by a large criminal
gang, in the form of a tyrannical government.”). See also Kopel et al., supra note 50, at
60 (describing how scholars through the centuries saw “no fundamental difference
between individual violence and government violence”).

193. Abraham Lincoln viewed the revolutionary right as pre-constitutional, binding
even on the constitutional structure itself. See ABRAHAM LINCOLN, FIRST INAUGURAL ADDRESS
(1861), http://tinyurl.com/yewxur4t [https://perma.cc/2K3Z-8FVH] (stating that
whenever the people “shall grow weary of the existing Government, they can exercise their
constitutional right of amending it or their revolutionary right to dismember or overthrow
it” (emphasis added)).

194. See Kopel, supra note 11, at 557 (“A tyrannical government is not just, because it is
directed, not to the common good, but to the private good of the ruler....").

195. Don B. Kates, Jr., The Second Amendment and the Ideology of Self-Protection, 9
CONST. COMMENTARY 87, 93 (1992).

196. Cf. Blackwell, supra note 144, at 228 (“The only exception to this rule [of obeying
earthly authorities] for Christians is when obeying the civil authorities would cause a person
to disobey God.”).

197. See Kopel, supra note 11, at 532. As Kopel says:
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good, “it is just for public tyrants to be killed and the people to be
liberated for obedience to God.”198 Many of the Founders shared this
sentiment, as evidenced by Benjamin Franklin’s proposal for the
motto to adorn the Great Seal of the United States: “Rebellion to
tyrants is obedience to God.”1%° This duty is only abrogated where
resistance would itself harm the common good.200

The Second Amendment, then, is in part a determination that
keeping and bearing arms is indispensable in stopping unjust rulers
from harming the common good. It is for that reason that unjust rulers
have historically made a habit of depriving the masses of arms.201 The
Philistines disarmed the Hebrews after conquering them.202 During
the sixteenth and seventeenth centuries, Hungarians found their right
to bear arms eroded first by their own government and then
subsequently by invading Austria.293 King James II of England
disarmed his people in his attempt to assume despotic powers.204

Therefore, a tyrant was a traitor against the law and justice, and was the worst of
all enemies of the public. In sum, [a]s the image of the deity, the prince is to be
loved, venerated and respected; the tyrant, as the image of depravity, is for the
most part even to be killed. Hence, tyrannicide was honourable when tyrants
could not be otherwise restrained.

Id. (internal quotation marks and footnotes omitted)).

198. John of Salisbury, POLICRATICUS 207 (Cary ]. Nederman ed. & trans., Cambridge Univ.
Press 1990) (1159). David Kopel summarizes the views of natural law scholar Jean-Jacques
Burlamaqui thusly:

Burlamaqui agreed with the Englishman Algernon Sidney that subjects are
“not obliged to wait till the prince has entirely riveted their chains, and till he
has put it out of their power to resist him.” Rather, they may initiate an armed
revolt “when they find that all his [the prince’s] actions manifestly tend to
oppress them, and that he is marching boldly on to the ruin of the state.”

Burlamaqui acknowledged that if the people have the power to revolt, they might
misuse it, but the risk would be much less than the risk of allowing tyranny to
flourish: “In fine, though the subjects might abuse the liberty which we grant
them, yet less inconveniency would arise from this, than from allowing all to the
sovereign, so as to let a whole nation perish, rather than grant it the power of
checking the iniquity of its governors.”

Kopel et al,, supra note 50, at 95 (internal footnotes omitted).

199. Letter from John Adams to Abigail Adams (Aug. 14, 1776), http://tinyurl.com
/4v9krfxp [https://perma.cc/BLV8-STPF]; Kopel, supra note 11, at 532.

200. See Kopel, supra note 11, at 557 (“Consequently there is no sedition in disturbing a
[tyrannical government], unless indeed the tyrant’s rule be disturbed so inordinately, that
his subjects suffer greater harm from the consequent disturbance than from the tyrant’s
government.”).

201. See David B. Kopel, Guns Kill People, and Tyrants with Gun Monopolies Kill the Most,
25 GONZAGA J. INT'L L. 29, 30 (showing “that governments intent on mass murder prioritize
victim disarmament because they consider it to be a serious impediment to mass murder
and tyrannical rule”); Kopel, supra note 11, at 548 (noting tyranny’s “habit of distrusting the
masses, and the policy, consequent upon it, of depriving them of arms”).

202. 1 Samuel 13:19-20.

203. Kopel, supra note 11, at 542.

204. Kopel, supra note 201, at 51.
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This trend does not purely belong to the barbaric ancients
either.205 During the early twentieth century, Hitler famously
opined on the need to disarm his domestic foes:

The most foolish mistake we could possibly make would be to
allow the subjugated races to possess arms. History shows that
all conquerors who have allowed their subjugated races to carry
arms have prepared their own downfall by so doing. Indeed, I
would go so far as to say that the supply of arms to the underdogs
is a sine qua non for the overthrow of any sovereignty.206

Under Hitler’s regime, Germany went from “a progressive
democracy and one of the most tolerant places in the world for
Jews” to the posterchild for modern despotism.297 The Chinese
Communist Party would similarly disarm their populace before
becoming the deadliest mass killer in human history.208 Castro
followed suit following his seizure of power in Cuba.2%° Numerous
examples could be provided during the twentieth century
alone;210 the tyrant’s habit of disarming his subjects in order to
exercise complete, and often violent, control does not appear to
be going anywhere.

Nonetheless, some have argued that in today’s age, armed
resistance to an unjust ruler is impractical.21! As the argument goes,
the Second Amendment does not protect arms sufficient to
overcome the might of modern standing armies.?2 Since this

205. See id. at 44 (recounting the massive number of individuals murdered during the
twentieth century by European governments after disarming their people). Because of
disarmament, European powers were able to commit democide on a massive scale during the
twentieth century. This democide resulted in the deaths of over 87.1 million people, “over one
hundred times larger than the highest possible estimate of American twentieth-century excess
gun homicides of 745,000.” Id. As Kopel notes, “[o]ver the long run, the risk of being murdered is
much lower in the United States than in Europe. No wonder that migration between Europe and
the United States has always been very heavily in one direction.” Id.

206. ADOLF HITLER, HITLER'S TABLE TALK, 1941-1944, at 321 (H.R. Trevor-Roper ed., Gerhard
L. Weinberg trans., 2d ed. 2007).

207. Kopel, supra note 201, at 51.

208. Id at52.

209. Id

210. See id. (compiling many of the more egregious acts of disarmament during the
twentieth century).

211. See Charles J. Dunlap, Jr., Revolt of the Masses: Armed Civilians and the Insurrectionary
Theory of the Second Amendment, 62 TENN. L. REV. 643, 659 (1995) (discussing the dismal
“historical record of armed amateurs” in military confrontations).

212. The trope here is to point out that the Founders carried “little more than a musket
and bayonet.” Id. at 663. A more intellectual argument is that the reference to “bearing” of
arms in the Second Amendment means that only weapons capable of being personally
carried are protected. Id. at 662. This would cover AR-15s, but not heavy artillery. Either
way, under these arguments, the arms contemplated by the Second Amendment pale in the
face of Predator drones and nuclear arsenals.
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resistance was a primary purpose behind the Second Amendment,?13
the technological advancements in warfare render the Amendment
obsolete.214 Therefore, the Amendment is not needed to protect
weapons of warfare.215

This argument faces a number of issues. The first is that its
repudiation of Second Amendment protections relies on the circular
premise that the weapons needed are already outside the scope of the
Second Amendment. The second is that the argument assumes that
effectively resisting an unjust ruler requires winning a traditional
combat victory over the State’s standing army.216 Even if fully
overthrowing a militarized despotic government is difficult, one does
not need to overthrow the government in order to successfully resist
it and save lives.21” For example, “during the Holocaust, the Sobibor
and Treblinka extermination camps were permanently shut down by
prisoner revolts, when the prisoners managed to steal some weapons
from the guards, and then use those weapons to take some more.”218
So, while it is disputed whether an armed populace could successfully
overcome a militarized despotic government,21? resistance can be
successful through deterrence and saving lives.

213. See Williams, supra note 12, at 581-84 (reviewing “the rights of resistance and
revolution” undergirding the Second Amendment).

214. Dunlap, supra note 211, at 676 (“Thus, to the extent that the Second
Amendment is aimed at providing the masses with a means of resisting tyranny by
force, it no longer retains credibility.”).

215. See id. at 664 (“As a result, virtually all insurgencies that achieved any
modicum of success in the twentieth century have relied on the kind of lethal arms that
are beyond the scope of Second Amendment protections.”).

216. See id. at 662 (“Advocates who insist that the Second Amendment is still a viable
check on tyranny often suggest that lightly-armed civilians could defeat modern armies,” but
“no insurgents armed only with the sort of personal weapons contemplated by the Second
Amendment have prevailed, in a military sense, over any authentically modern army.”).

217. See Kopel, supra note 201, at 53 (“As dictators seem to recognize, people who have
no hope of overthrowing a regime can still make work more difficult for the secret police.”).
See also 1 ALEKSANDR . SOLZHENITSYN, THE GULAG ARCHIPELAGO 1918-1956: AN EXPERIMENT IN
LITERARY INVESTIGATION 13 n.5 (Thomas P. Whitney trans. 1974) (1973). Solzhenitsyn argued:

[1f, during periods of mass arrests ... people had not simply sat there in their
lairs, paling with terror at every bang of the downstairs door and at every step on
the staircase, but had understood they had nothing left to lose and had boldly set
up in the downstairs hall an ambush of half a dozen people with axes, hammers,
pokers, or whatever else was at hand?... The Organs [of the state] would very
quickly have suffered a shortage of officers and transport and, notwithstanding all
of Stalin’s thirst, the cursed machine would have ground to a halt!
Id.

218. Kopel, supra note 201, at 53.

219. Compare WAYNE LAPIERRE, GUNS, CRIME, AND FREEDOM 19-20 (1994) (“The twentieth
century provides no example of a determined populace with access to small arms having
been defeated by a modern army.”), with Dunlap, supra note 211, at 659 (arguing that the
“historical record of armed amateurs is [not] sanguine”).
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Bearing arms for the defense of self and community is deeply
rooted in the ius naturale.?20 The scope of this principle was partially
determined by the positive adoption of the Second Amendment.221 In
determining these ius naturale principles, the Founders determined
that they could “not be effectively exercised without arms.”222 With
these arms the people could defend themselves and secure the
community from the personal violence of an unconstrained
populace.223 Further, in the case of invasion or unjust governance, the
people could use their arms to “restore constitutional rule.”224 In doing
so, they performed a natural good. These principles of self-defense
inform the Second Amendment. Yet for most cases, they do not disturb
the presumptive textual interpretation.225

C. Classical Second Amendment Requirements

As previously described, the Second Amendment is itself a
determination of the ius naturale principle of self-defense, but the text
is broad and could conceivably have textual applications antithetical
to the common good. Any statute governing the right to keep and bear
arms for the common good must be analyzed in light of the principles
described above. However, at this step, one must ask not only whether
the statute comports with the broader ius naturale principles, but also
with the general principles specifically determined within the Second
Amendment. In this way, the Second Amendment acts to narrow the
zone of rational determination available to modern lawmakers.226

Thus, as long as the Second Amendment exists, there are certain
requirements. To say that the Amendment can be interpretated
away in the name of one man’s conception of public safety is an

220. See Kopel, supra note 11, at 534 (“[T]he repelling of violence by force. .. . is never
regarded as unjust but is held to be natural and equitable.”).

221. See Blackwell, supra note 144, at 216 (arguing that the Second Amendment protects a
“fundamental right to self-defense and defense of others” from private and public violence).

222. Heyman, supra note 11, at 240.

223. See David Harmer, Securing a Free State: Why the Second Amendment Matters, 1998
B.Y.U. L. REV. 55, 57 (1998) (“The rights of the people are threatened by the surfeit of
government as surely as by its absence.”). The ius naturale principle here defends against
both extremes of violence. It allows a deterrence to domestic tyranny, but it also protects
against domestic anarchy.

224. Kopel, supra note 11, at 557 (citing JOSEPH STORY, A FAMILIAR EXPOSITION OF THE
CONSTITUTION OF THE UNITED STATES 264-65 (1842)).

225. Cf N.Y.State Rifle & Pistol Ass'nv. Bruen, 142 S.Ct. 2111, 2135 (2022) (“The Second
Amendment’s plain text thus presumptively guarantees petitioners Koch and Nash a right to
‘bear’ arms in public for self-defense.”).

226. See Vermeule, supra note 4, at 151 (“[Determination] describes not only the
relationship between natural law and positive law, but also the relationship between higher
and lower levels of positive law .. ..").
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appeal to the common good fallacy—the lazy classical legal
tradition.22” Just as the First Amendment leaves room for further
determination subject to the limits of the text, the Second Amendment
poses a floor for further determinations.228 Complete bans on
possessing arms would obviously violate both the text of the Second
Amendment and the principles behind it. This determination of the
natural law principles is clear from the text, and since this
determination rationally comports with the ius naturale?2® and the
common good, it must be deferred to.23¢ Within this floor, statutes
governing arms for the common good must be evaluated for their
compliance with the principles of the ius naturale and the
determinations thereof embodied in the Second Amendment.

Even when circumstances evolve, the principles remain the same.
For example, a large standing army may limit the need for local militia
groups to fight against external threats. With an effective police force,
the need for personal arms may be limited to situations in which the
police cannot respond fast enough. However, within the ius naturale,
it is naturally right to resist an unjust ruler. The threat of a tyrannical
government, perverse to the common good, requires a mechanism for
removal. Here, there are no true alternatives, in a practical sense, to
the right to keep and bear arms.

Any future determinations regarding the right to keep and bear
arms must ask whether they limit the ability of the people to defend
themselves and the common good according to these principles. This
result likely looks different among the three ius naturale principles
identified in this Article. For example, personal defense may require
the ability to bear in public an arm sufficient to repel a personal attack,
but not more.231 Grotius noted the ius naturale principle that it is

227. See supra section I(B)(2). If the government could override the determination
made within the ratified text, then “the governing personnel could interfere with the
means for achieving the common good that the people selected.” Alicea, supra note 148,
at 45.

228. See Dobbs, supra note 45, at 690 (arguing that despite the text of the First Amendment,
the Amendment was originally understood to permit anti-blasphemy laws).

229. SeeKopel, supra note 11, at 536 (discussing how there is a natural right of self-defense).

230. Vermeule, supra note 4, at 43 (noting that within the classical legal tradition, “judges do
and should broadly defer to political authorities, within reasonable boundaries”).

231. See Nunnv. State, 1 Ga. 243, 251 (1846). The court here stated:

[S]o far as the act... seeks to suppress the practice of carrying certain
weapons secretly, . . . it is valid, inasmuch as it does not deprive the citizen of
his natural right of self-defence, or of his constitutional right to keep and bear
arms. But... so much of it, as contains a prohibition against bearing arms
openly, is in conflict with the Constitution, and void.. . ..

Id.
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lawful to defend oneself against immediate personal harm.232 In
order to defend oneself againstimmediate harm, the tool of defense
must be immediately available.233 Thus to lawfully self-defend, a
regulation should not stop a citizen from bearing arms in public of
a type minimally necessary to defend against immediate personal
violence.23* On the other hand, defense against foreign aggressors
and unjust rulers may require allowing possession of arms
sufficient to resist, collectively of the people, a sovereign’s
standing army. But they may not require carrying of such drastic
arms in public.235 A similar sentiment was expressed in early
American laws disallowing the public carrying of arms “to the
terror” of the public.236

So, it might be said that, when properly interpreted in light of
its ius naturale principles, the Second Amendment is a
determination of a so-called “hybrid right” that incorporates
aspects of the individual and collective.237 But like the common
good, which is simultaneous to the entire polity at once, this
right could also be described as a “common right.” The right
protects self-defense at every level of society: from immediate
personal harm, from external invasion, and from an unjust
ruler.238 This right protects the good of the individual, as well as

232. Merriam, supra note 169, at 56 (“The immediate danger and the lack of alternatives
make self-defensive force necessary....”).

233. See McDougall v. County of Ventura, 23 F.4th 1095, 1112 (9th Cir. 2022) (arguing
that “in the Second Amendment context,” one’s “need for armed protection in self-defense
can arise at a moments’ notice and without warning,” for “[p]eople don’t plan to be robbed
in their homes in the dead of night or to be assaulted while walking through city streets”;
and thus “[i]t is in these unexpected and sudden moments of attack that the Second
Amendments’ [sic] rights to keep and bear arms becomes most acute”), vacated, 26 F.4th
1016 (9th Cir. 2022).

234. See Campbell, supra note 5, at 33 (noting that nineteenth century regulations of
this type were “unprecedented” at the time).

235. See Aymette v. State, 21 Tenn. 154, 160 (1840) (“The citizens have the unqualified
right to keep the weapon . ... But the right to bear arms is not of that unqualified character.”).

236. See, e.g., State v. Workman, 14 S.E. 9, 11 (W. Va. 1891) (finding that the Second
Amendment did not protect the carrying of arms of a type “habitually carried by bullies,
blackguards, and desparadoes, to the terror of the community and the injury of the state”).

237. See O’Shea, supra note 9, at 605 (describing how a hybrid right “was actually the most
accepted understanding of the American right to keep and bear arms, by both courts and
commentators, for more than half a century in the late nineteenth and early twentieth centuries”).

238. See supra subpart II(B). This view is similar to that described by Supreme Court
Justice Joseph Story almost 200 years ago. See O’Shea, supra note 7, at 640 (“Story’s
exposition of the Second Amendment is compatible with a right that includes a strong
component of individual self-defense, but his focus on civic purposes makes it most natural
to read Story as a leading academic proponent of the hybrid-right view of Aymette v. State.”);
Kopel, supra note 150, at 1393, 1395 n.126 (noting how Story viewed the right as
encompassing both personal “self-preservation” and defense against “foreign invasions,
domestic insurrections, and domestic usurpations of power by rulers”).
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the community, without detracting from the good of either.
Putting these requirements together, in interpreting gun
regulations in light of the determination made by the Founders
and the Second Amendment’s background ius naturale
principles, one should ask whether the regulation would make it
impractical to defend oneself against immediate threats of
personal violence, or to defend the community against foreign
aggressors and unjust rulers.

[11. A DEVELOPING SECOND AMENDMENT

In the classical legal conception, fundamental background
principles remain constant over time.23° Interpreters then unfold
the logic of these principles in changing circumstances.24 However,
the principles themselves are not subject to the interpreters’ will.241
Rather, the later doctrine should grow out of the earlier one,242 with
its roots in the same first principles that were initially determined
in the interpreted text.243

Under this theory, some have suggested that the line of Second
Amendment cases culminating in Heller and its progeny are a break
from the ius naturale principles underlying the Amendment.244 St.
John Henry Newman described the classical development of law in
application thusly: “An acorn that somehow changed into a walnut
would be a mutation. But an acorn that never developed into an oak
would be lifeless.”245 Heller’s classical opponents frame the decision
as such an acorn that the Court transfigures into a walnut. They
base this on the tension in interpretations offered by different
courts throughout history. For example, in United States v. Miller,246
the Court found that the Amendment protected “ordinary military

239. Vermeule, supra note 4, at 121.

240. Seeid.at123 (noting St.John Henry Newman'’s description of the classical tradition,
in which “enduring principles, themselves unchanging . . . find fresh applications in changing
circumstances, and by so doing . . . unfold their real natures”).

241, Id at122.

242. Id at123.

243. See ARKES, CONSTITUTIONAL ILLUSIONS, supra note 22, at 8 (describing the tradition as
“the art of tracing . . . judgments back to first principles and anchoring truths”); see also Kopel
etal, supra note 50, at 97-98 (“The first principles, like the foundation of a skyscraper, were
still there of course, for the whole edifice would collapse without them.”).

244. Vermeule, supranote 4,at 93 (“[C]onsider the Court’s originalist opinion [in Heller]
declaring a constitutional right to own guns, a startling break with the Court’s long-standing
precedents.”).

245. Brendan Murphy, The Development of Doctrine, SIMPLY CATHOLIC,
http://tinyurl.com/447mp6xk [https://perma.cc/443T-6W2R].

246. 307 U.S.174 (1939).
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equipment.” Later, in Heller, the Court relied on the personal right
of self-defense.247

However, framing this tension as a “mutation” ignores the
Amendment’s background principles. It is true that the case law has
traditionally struggled to reconcile the personal self-defense
justification248 for the Amendment with the insurrectionary one.249
But this is because the Court has never performed a holistic
analysis of the ius naturale principles determined by the Founders.
In each case, the justices appeal through history to merely a slice of
the Amendment's background principles.25¢ By explicitly
interpreting the Amendment in light of these principles, the
classical interpretation offers an explanation that resolves this
tension and explains the differences in results between various
cases. When properly viewed, then, Second Amendment
jurisprudence is a flourishing oak grown from the seeds of the
tripartite ius naturale principle of self-defense.

In the following subparts, this Part will track the evolution of
Second Amendment jurisprudence from its first principles to the
Court’s latest word in Bruen. First, early state arms regulations will
be considered, along with how early courts treated those laws.
Then the major Second Amendment Supreme Court cases will be
examined. At every stage, it will be shown how the courts’
judgments—while not employing explicit classical reasoning—
generally track the classical interpretation derived in Part II. Like a
half-remembered memory, judges throughout the history of
America appear to make almost unconscious reaches into the
classical legal tradition.

A. Traditional Regulations

Early weapons restrictions imposed by the states are
complicated to analyze under the Second Amendment because the
Amendment was not yet incorporated against the states through

247. See District of Columbia v. Heller, 554 U.S. 570, 592 (2008) (holding that the
Second Amendment “guarantee[s] the individual right to possess and carry weapons in
case of confrontation”).

248. See id. at 603 (arguing that the “founding generation” understood the Second
Amendment to protect “an individual right to use arms for self-defense”).

249. See Miller, 307 U.S. at 178 (claiming that the Second Amendment’s “obvious
purpose” was “to assure the continuation and render possible the effectiveness” of the militia
in thwarting insurrections and invasions).

250. In Miller, the Court focuses on the military aspect of the Amendment, embodying
the principles of defense against an external invasion and against an unjust ruler. In Heller,
the Court looks to the principle of personal self-defense.
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the Fourteenth Amendment,251 and the states themselves took
varying views on whether they were bound by it.252 Nonetheless,
these regulations form an important part of the American tradition
of bearing arms, and much can be gleaned from the way early
courts viewed these restrictions. While the state laws varied
significantly in their aims and scope, courts traditionally
analyzed them under one or more of the self-defense principles
described in Part II.

Many states in the colonial and early-American eras regulated
the procedure of carrying arms. These laws varied from manner
restrictions, such as limiting concealed carry,?>3 to time and
place restrictions,?54 or a blend thereof. Kentucky, in 1813, made
it a crime to “wear a pocket pistol [or certain other arms]
concealed as a weapon, unless when travelling on a journey.” 255
That same year, Louisiana criminalized carrying “any concealed
weapon” in a manner not “in full open view.”256 Indiana did the
same a few year years later, criminalizing the wearing of any
“unlawful weapon, concealed.”?57 Similar concealed carry laws
soon spread across the states.258

Meanwhile, states began to develop laws restricting the
carrying of weapons in so-called “sensitive places.”25 During the
Reconstruction Era, in an attempt to limit intimidation by the Ku
Klux Klan around polling places, Louisiana, Maryland, and Texas
passed laws restricting the carrying of arms within certain

251. This would not occur until 2010. McDonald v. City of Chicago, 561 U.S. 742, 750 (2010)
(“[W]e hold that the Second Amendment right is fully applicable to the States.”).

252. Compare State v. Chandler, 5 La. Ann. 489, 489-90 (1850) (applying the Second
Amendment to a state restriction), with Aymette v. State, 21 Tenn. 154, 156-157 (1840) (applying
the state right, rather than the Second Amendment, but interpreting the state constitutional right
“in the same view” as the Second Amendment).

253. See Mark Frassetto, Firearms and Weapons Legislation up to the Early 20th Century 20-
24 (Jan. 15, 2013), http://tinyurl.com/5cmrzw7u [https://perma.cc/3GQ5-Z2GB] (unpublished
manuscript) (collecting sources).

254. Id at90-93.

255. Actof 1813, ch. 89, 1813 Ky. Acts 100.

256. Actof1813,1813 La. Acts 172.

257. Actof]an. 14,1820, ch. 23,1820 Ind. Acts 39.

258. See, eg., Act of 1837, 1837 Ark. Acts 280 (regulating the “wearing” of different items
“concealed as a weapon”); Act of 1839, no. 77,1839 Ala. Laws 67 (criminalizing concealed carrying
of firearms and knives); Act of 1853, 1853 N.M. Laws 67 (prohibiting the carrying of deadly
weapons concealed on the person); Act of 1853, 1853 Pa. Laws 150 (criminalizing the carrying of
concealed deadly weapons when there is the “intent ... to do injury to any other person”).

259. See generally David B. Kopel & Joseph G.S. Greenlee, The “Sensitive Places” Doctrine:
Locational Limits on the Right to Bear Arms, 13 CHARLESTON L. REv. 205 (2018) (analyzing the
history of the sensitive places doctrine).
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distances of polling locations.260 In 1874, the Georgia Supreme
Court upheld a statute outlawing the carrying of weapons in a
court of justice.261 These laws spawned the “sensitive places”
doctrine that continues to provide a presumption of legitimacy
for laws limiting the carrying of arms in places such as courts,
polling places, schools, and bars.262

While these laws do limit the “right to keep and bear arms,” they
remain largely consistent with the ius naturale principle of self-
defense behind the Second Amendment. If carrying serves this
principle by providing a means of defense against immediate
personal violence, then restrictions that do not stop one from
making a practical defense in such circumstances satisfy the
principle. For example, geographic restrictions that recognize the
increased risk of harm in different areas may satisfy the principle.
Kentucky’s early concealed carry law made specific exception for
carrying during a journey, when the risk from highway robbers was
high.263 New Mexico’s law similarly made provision for carrying
outside of settlements.26¢ A salient example for the modern age is
the limiting of carrying arms in a courtroom, where immediate
threats are low due to the armed defense provided by courthouse
security.265 Conversely, some early American laws fulfilled this
principle affirmatively, by mandating the carrying of arms to places
deemed deserving of heightened protection, such as at church.266
While the variance of these laws and their tension with the text of
the Second Amendment may at first glance inspire confusion, they
are again resolved by looking to the principle of self-defense. In

260. Id. at 245-46 (“Louisiana in 1870 forbade arms carrying on election day when the
polls were open. ... An 1886 [Maryland] statute outlawed bearing arms within 300 yards of
the polls on election day ... . Texas in 1873 outlawed carrying arms within a half-mile of a
polling place during polling hours.”).

261. Id. at246.

262. Id. at 287-88 (“[Sensitive places] are not places where the right to arms ceases to
exist. Rather, restrictions in sensitive places enjoy a presumption of legality, and the
presumption is rebuttable.”).

263. See Act of 1813, ch. 89, 1813 Ky. Acts 100 (imposing a fine for wearing concealed
weapons when not travelling); see also Frassetto, supra note 253, at 21 (discussing
Kentucky’s regulation).

264. See Act of 1853, 1853 N.M. Laws 67 (prohibiting the carrying of certain weapons
only “within the settlements” (emphasis added)).

265. For early examples of such laws, see Act of June 28, 1823, ch. 34, § 4, 1823 N.H.
Laws 72, 73-74 (limiting the discharge of firearms within one mile of the courthouse); Act
of Apr. 30, 1879, 1879 Mo. Laws 90 (prohibiting the “discharge” of any firearm within the
“immediate vicinity of any court house”).

266. See]oseph G.S. Greenlee, Concealed Carry and the Right to Bear Arms, 20 FEDERALIST
Soc’y REV. 32, 34 (2019) (collecting sources).
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each case, the traditional restrictions noted above are limited to
specific cases where either: 1) the risk of immediate threats are
low; or 2) alternative means of defense are available.

Another common restriction involved the possession of certain
types of weapons.267? American history is replete with examples of
laws regulating the possession of certain arms like Bowie knives,
brass knuckles, or Arkansas toothpicks (a type of dagger).268
Again, these restrictions appear to be in tension with the text of
the Second Amendment.26% Yet, again, this tension can be resolved
by considering the Amendment’s ius naturale principles. These
unusual weapons are not commonly used for self-defense, and
thus barring the carry of these weapons in public does not burden
one’s ability to defend themselves. Further, these arms are not
“ordinary military equipment” of the type used to defend nations
or resist armies.2’0 Thus, such restrictions do not violate the
principles behind the Second Amendment. Similar laws bar
carrying “in terror of the county”—in other words, carrying arms
that inspire fear by their wielding in public.271 This class of laws
suggests the distinction between the protection offered by the
principle of personal self-defense and that by resistance against
an unjust government. For example, carrying a .50 BMG rifle
through Central Park may be proscribable because it is not a type
of arm necessary to counter immediate personal aggression.
Nonetheless, barring ownership of such a rifle completely would
offend one’s ability to resist an unjust government.

In analyzing these examples of early legislation, courts would
appeal to one or more principles of self-defense. In Nunn v. State,
the Georgia Supreme Court stated that alaw was valid “inasmuch

267. See, eg., Act of June 30, 1837, 1837 Ala. Laws 7 (imposing a special tax on selling or
gifting certain weapons such as a “Bowie Knife or Arkansaw Tooth-pick”); Act of Dec. 25, 1837,
1837 Ga. Laws 90 (prohibiting the sale and possession of certain weapons such as Bowie knives,
sword canes, and spears); Act of Jan. 27, 1838, ch. 137, 1838 Tenn. Pub. Acts 200 (criminalizing
the sale or disposal of certain weapons such as Bowie knives and Arkansas toothpicks).

268. See, eg., Act of 1868, ch. 7, § 11, 1868 Fla. Laws 93, 95 (regulating “metallic
knuckles”); Act of Apr. 15, 1850, ch. 194, 1850 Mass. Acts 401 (regulating “slung shot[s]”);
Act of Jan. 27, 1838, ch. 137, 1838 Tenn. Pub. Acts 200 (regulating “Bowie ... knives” and
“Arkansas tooth picks”); Act of June 30, 1837, 1837 Ala. Laws 7 (regulating Bowie knives and
Arkansas toothpicks).

269. Limitations on the type of weapons available would certainly seem to be
an “infringement.”

270. See United States v. Miller, 307 U.S. 174, 178 (1939) (concluding that the Second
Amendment does not protect short-barreled shotguns because they are not “part of the
ordinary military equipment” nor do they “contribute to the common defense”).

271. See, eg., Act of 1786, ch. 49, 1786 Va. Acts 35 (regulating riding armed “in terror of
the county”).
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as it does not deprive the citizen of his natural right of self-defence,
or of his constitutional right to keep and bear arms.”272 Other
courts leaned more into the military aspect of the right. For
example, the Tennessee Supreme Court found in Aymette v. State
that the Amendment protected the right of the people to resist
tyranny.2’3 Similarly, the Texas Supreme Court, in English v.
State, declared that the arms protected by the Second
Amendment were “the arms of a militiaman or soldier.”274 That
court went on to notably describe such arms as including small
arms, such as “the musket . . . holster pistols and carbine,” as well
as large military equipment like “the artillery ... and mortar.”275
If that court had written today, they would likely have found that
the Amendment protects possession of not only pistols and AR-
15s, but also automatic rifles and artillery equipment. While this
would be a staggering thought to many today,27¢ it is perfectly in
line with both early American jurisprudence and the ius naturale
principle of defending against an unjust government or foreign
aggression. The different routes state courts used to analyze the
right to keep and bear arms—personal or military defense—
appear at first glance to be in tension. Yet this is easily resolved
once it is recognized that they both can be traced to the same
core principle of self-defense.277

B. Supreme Court Cases

Until the twenty-first century, Supreme Court precedent on the
Second Amendment was extremely limited.278 In fact, the Court has

272. Nunnv.State, 1 Ga. 243,251 (1846) (emphasis added). This case is notable because
the Georgia Supreme Court used the Second Amendment to strike down a state weapons
restriction some 160 years before McDonald would find the Amendment incorporated
against the states. In so doing, the court found “[t]he language of the second amendment. ..
broad enough to embrace both Federal and State governments.” Id. at 250.

273. Aymette v. State, 21 Tenn. 154, 157 (1840). While the Tennessee Supreme Court
did not find itself bound by the Second Amendment, it stated that it interpreted the
Tennessee constitution’s analogue “in the same view” as the Amendment. Id.

274. Englishv. State, 35 Tex. 473, 476 (1871). Like the Georgia Supreme Court twenty-
six years before, the Texas Supreme Court explicitly recognized that the Second Amendment
bound the states. Id. at 475.

275. Id. at476.

276. See District of Columbia v. Heller, 554 U.S. 570, 624 (2008) (suggesting that it
would be “startling” to read the Second Amendment to invalidate modern restrictions
on machineguns).

277. See Nunn, 1 Ga. at 249 (describing the Second Amendment right as one of “bearing
arms in defence of themselves and their country”). To this court, and to the classical legalist,
the two aspects of defense were inseparable.

278. Jamie G. McWilliam, The Unconstitutionality of Unfinished Receiver Bans, 2022
HARv. ].L. & PUB. POL’Y PER CURIAM 9, 6-7 (2022) (“[F]or over two-hundred years, the Court
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decided as many major Second Amendment cases since the turn of
the century as ithad in its entire history prior. The three nineteenth
and twentieth century cases were United States v. Cruikshank,279
Presser v. 1llinois,?80 and United States v. Miller.281 Then following a
steep increase in firearm regulation at the end of the twentieth and
beginning of the twenty-first centuries, the Court decided District
of Columbia v. Heller,282 McDonald v. City of Chicago,?83 and New York
State Rifle & Pistol Association v. Bruen.z8* In none of these has the
Supreme Court explicitly adopted a classical legal interpretation.
Yet, if one reads between the lines, one can hear echoes of the ius
naturale principles that the Founders determined over two
centuries ago.285 This almost unconscious incorporation of the ius
naturale principles,286 while explicitly eschewing the classical
tradition, has led to confusion in Second Amendment
interpretation. Resolving this confusion requires only a return to
the tradition that recognizes the ius naturale principles behind the
posited Amendment. Once the Supreme Court precedent is read in
light of these principles, the hazy edges of the Amendment might
just come into focus.

1. Cruikshank

The first Supreme Court case to truly interpret the Second
Amendment was Cruikshank in 1875.287 While Chief Justice
Waite’s opinion does not clearly lay out the facts of the case, it
stemmed from the infamous Colfax massacre, in which a white mob
attacked a group of armed black freedmen following a high-profile
election, killing as many as 150 blacks.288 In the subsequent

said little on the subject.”).

279. 92 U.S.542 (1875).

280. 116 U.S.252 (1886).

281. 307 U.S.174 (1939).

282. 554 U.S.570(2008).

283. 561 U.S.742(2010).

284. 142 S.Ct. 2111 (2022).

285. See Arkes, supranote 1 (arguing that in Heller, Scalia made “an appeal to something
resembling—brace yourself—'natural law’”).

286. Each of the twenty-first century Second Amendment opinions rely on originalism
or the history of weapons regulation. Yet they also make explicit reference to the natural law
principle of self-defense. Heller, 554 U.S. at 594; McDonald, 561 U.S. at 843; Bruen, 142 S. Ct.
at 2157 (Alito, J., concurring).

287. United States v. Cruikshank, 92 U.S. 542 (1875); Ethan T. Stowell, Top Gun: The
Second Amendment, Self-Defense, and Private Property Exclusion, 26 REGENT U. L. REV.521, 527
(2014) (describing Cruikshank as the “first case to come before the Supreme Court on the
grounds of a possible violation of Second Amendment rights”).

288. Pratheepan Gulasekaram, “The People” of the Second Amendment: Citizenship and
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prosecutions, several of the white perpetrators were charged with
depriving the freedmen of many rights, including their right to bear
arms.289 Although giving the Second Amendment charges only a
cursory glance, Cruikshank interpreted the Amendment to be a
limitation on Congress’s infringement of the right, rather than a
prohibition on other private actors infringing on the right.29
Cruikshank’s language on the Second Amendment, although short,
recognized its ius naturale roots. The Court stated that the right to
keep and bear arms “is not a right granted by the Constitution [nor] is
itin any manner dependent upon that instrument for its existence.”291
The interpretation of the Amendment given by Cruikshank did nothing
to limit one’s ability to defend against immediate threats of personal
violence, or to defend the community against foreign aggressors and
unjust rulers. It merely concluded that the right could only be
infringed by law, rather than by “violation by their fellow-citizens.”292

2. Presser

The next time the Second Amendment came before the Supreme
Court was ten years later in 1886.293 This case was not focused strictly
on the scope of the Amendment as to an individual right of possession.
Instead, it focused on the principle involving defense of the
community. The question of the case was the extent to which a state
could limit the activities of non-state-organized militias.z4

The law at issue did not ban militias, as would be contrary to the
plain meaning of the text and its background legal principles, but
rather limited non-state militia organization and drills for the
public safety.295 As the Court reasoned, the organization of official

the Right to Bear Arms, 85 N.Y.U. L. REv. 1521, 1555 (2010). The exact number is unknown,
but a now removed state marker in the area declared that “three white men and 150 Negroes
were slain.”  Colfax  Riot, HIST. MARKER DATABASE (June 17, 2021),
http://tinyurl.com/42bazpup [https://perma.cc/CYV7-YYZ5].
289. See Heller, 554 U.S. at 619 (describing the facts of Cruikshank as involving
“members of a white mob ... depriving blacks of their right to keep and bear arms”).
290. Cruikshank, 92 U.S. at 553.
291. Id.
292. Id.
293. Presser v. Illinois, 116 U.S. 252 (1886).
294. Seeid. at 260 (stating that the plaintiff argued that a state statute limiting the non-
state-organized militia violated the Second Amendment).
295. Id. The statute said:
It shall not be lawful for any body of men whatever, other than the regular
organized volunteer militia of this State, and the troops of the United States, to
associate themselves together as a military company or organization, or to drill or
parade with arms in any city, or town, of this State, without the license of the
Governor thereof, which license may at any time be revoked.
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state militias allowed the unofficial militias to be limited without
impinging on the ability of the people to engage in communal self-
defense. Further, the law did not seek to limit the people’s right to
actually keep arms or bear arms.2% The law did not stop the people
from carrying for self-defense, or from owning arms useful in
resisting an unjust government—it simply stopped them from
running drills in public areas with such weapons.297 This
represented an application of the same ius naturale principles to an
evolving world of militia organizations, without overriding either
the principles themselves or the positive determinations made in
the Second Amendment.298 So the Court upheld the law.

3. Miller

Miller upheld restrictions on the ownership of short-barreled
shotguns under the NFA.299 The opinion is short and cryptic but
remains consistent with an interpretation made in light of the ius
naturale principle of self-defense. The Court found that the Second
Amendment allows restrictions on short-barreled shotguns
because there was no evidence that they were “any part of the
ordinary military equipment or that its use could contribute to the
common defense.”300 In making this evaluation, the Court looked
first to who the militia was and then to the types of arms it
carried.30! Consistent with the classical conception of the militia,
the Court concluded that the militia was the citizenry, and the arms
they bore were “arms supplied by themselves and of the kind in
common use at the time.”302

This decision often provides ammunition for gun rights
opponents who point out the tension between this military-
centered interpretation and the Court’s later focus on private

Id. (emphasis added).

296. See id. at 264-65 (“We think it clear that the sections under consideration, which
only forbid bodies of men to associate together as military organizations, or to drill or parade
with arms in cities and towns unless authorized by law, do not infringe the right of the people
to keep and bear arms.”).

297. Id.

298. See id. at 265 (finding that the Second Amendment would bar a law that would
“prohibit the people from keeping and bearing arms, so as to deprive the United States of
their rightful resource for maintaining the public security, and disable the people from
performing their duty to the general government”).

299. See United States v. Miller, 307 U.S. 174, 178 (1939) (holding that “the Second
Amendment [does not] guarantee[] the right to keep and bear” a short-barreled shotgun).

300. Id.

301. McWilliam, supra note 160, at 2.

302. Miller,307 U.S.at 179.
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defense. However, under the classical legal interpretation, this
tension is nonexistent, as both are merely different sides to the
same principle of “common defense.”303 Miller simply illustrates
how this interpretation allows for legislating for the common good
within the prior determination of the Second Amendment. First, it
is not a complete ban on owning arms. Second, it does not stop the
bearing of arms necessary for personal self-defense, just specific
types of arms deemed to be out of common use.3%4 Finally, Miller
recognized the military aspect of the right, namely, to possess arms of
a military type that would allow the armed people to defend the
community against the armies of a foreign invader or unjust ruler.395

4., Heller

In what is probably the most famous Second Amendment case of
all time, the Supreme Court explicitly recognized the right of an
individual to own pistols for self-defense within the home.306 In
interpreting the Amendment, Heller looked to the history of legal
interpretations of the right to self-defense. Although the purpose of
this analysis was based in originalism, the history uncovered
reveals a strong focus on the ius naturale.3%7 Scalia relied heavily on
Blackstone, who found the natural right not to be bound by military
service—even though it can be used to that effect—but rather an
individual’s “natural right of resistance and self-preservation.”308
State interpretations analyzed by Scalia also drew on the ius
naturale right of self-defense.399 Thus, even though the decision
in Heller was ostensibly originalist, it relied so heavily on natural
law principles that portions of it might be indistinguishable from
a classical legal opinion.310

303. Id. at178.

304. See District of Columbia v. Heller, 554 U.S. 570, 622-23 (2008) (arguing that a right
to bear arms for personal self-defense is entirely consistent with Miller).

305. Miller,307 U.S. at 178 (hinging the decision on whether the weapon was “ordinary
military equipment” or whether “its use could contribute to the common defense”).

306. Heller, 554 U.S. at 629 (“Whatever the reason, handguns are the most popular
weapon chosen by Americans for self-defense in the home, and a complete prohibition of
their use is invalid.”).

307. See Arkes, supra note 17, at 1261 (noting that “Justice Scalia appealed to a deep
right of self-preservation”).

308. Heller, 554 U.S. at 594.

309. Seeid.at612-14 (compiling early state court decisions that relied on a natural
right to self-defense).

310. See Arkes, supra note 1 (contrasting the Heller decision’s celebration “as a
preeminent example of ‘originalism’ in jurisprudence” with the suggestion that Scalia

"

made “an appeal to something resembling—brace yourself—’natural law’”).
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[t is true that Heller gave explicit language to the scope of the
Second Amendment that had previously remained implicit. But
this was not a break with past cases, as can readily be seen when
the entire line of cases is viewed in light of the Second
Amendment’s background principles. Rather, the case applied
the principle of self-defense embodied in the Founders’
determination—and developed through Cruikshank, Presser, and
Miller—to a new factual question involving handguns in the
home. In doing so, Heller explored the personal aspect of the
principle, rather than the societal, as Miller did, but this is simply
a different face of the same principle: the defense of the common
good. In the end, the Court found—as this Article has previously
argued that a classical legal interpretation requires3tl—that the
Second Amendment protects the right to carry weapons
sufficient to repel an immediate personal attack.312 This right
does not refute Miller's fixation on “ordinary military
equipment,”313 but rather analyzes a different aspect of the
common defense, the individual rather than the communal.314

5. McDonald

While McDonald is primarily known for its finding that the
Fourteenth Amendmentincorporated the Second Amendment against
the states,315 it followed Heller’s central focus on the right of personal
self-defense. This case involved a challenge to Chicago’s longstanding
handgun ban.316 While Justice Alito based his opinion in history,
rather than explicitly grounding it in the natural law, his review of
history again incorporated contemporary views of the natural law.317

311. Seesupra PartIl.

312. In this case, such a weapon was a handgun. See Heller, 554 U.S. at 629 (“It is
enough to note, as we have observed, that the American people have considered the
handgun to be the quintessential self-defense weapon.”). The Court found that requiring
the weapon to be inoperable while in a house violated the Second Amendment. Id. at
635. Such a requirement would frustrate the ius naturale principles that formed the
basis of the Amendment in the first place, since it would make the weapon useless
during an immediate threat of harm.

313. United States v. Miller, 307 U.S. 174, 178 (1939).

314. The common good is not antithetical to either the individual or the communal,
but rather incapsulates both with an additional good in harmonizing the two. United
States v. Tabor, 82 M.]. 637, 668 (N-M. Ct. Crim. App. 2022) (Stephens, ., concurring).

315. See McDonald v. City of Chicago, 561 U.S. 742, 750 (2010) (“Applying the
standard that is well established in our case law, we hold that the Second Amendment
right is fully applicable to the States.”).

316. Id.

317. See id. at 767 (noting Heller’s reliance on the “inherent right of self-defense”
(emphasis added)); see id. at 776 (relying on Representative Stevens’s statement that if the
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Ultimately, McDonald deferred to the drafters’ determination that
“possession of firearms was ... essential for self-defense” to hold
that states could not infringe on this right.318 The result in
McDonald is again consistent with the classical interpretation, as it
develops the right of personal self-defense determined by the
Founders and traceable to first principles.

6. Bruen

Bruen further developed the Second Amendment and its
background ius naturale principle of self-defense. The case
involved a challenge to New York’s concealed carry licensing
regime, under which an applicant must prove that they had “proper
cause” to be issued a license.319 Justice Alito opened his concurring
opinion by commenting that the Second Amendment is rooted in
“the natural right of resistance and self-preservation.”320 Justice
Thomas, writing for the majority, looked to the Founders’
determination that bearing arms was the proper way to apply
the principle of self-defense, finding that the “interest balancing”
for the common good had to an extent already been
accomplished and should be deferred to.32! In fact, the majority’s
framework of presumptive textualism,322 overcome only by a
showing that the regulation is consistent with tradition,323
parallels the classical legal framework, substituting the ius
naturale for tradition, which may itself be a sort of proxy for the
natural law. Bruen also applied a developing theory where
Justice Thomas recognized that although the principle of the

government deprives its citizens of “their weapons of defense,” it “take[s] away the
inalienable right of defending liberty” (emphasis added)). Justice Thomas in his concurrence
also cites abolitionist leader Lysander Spooner for the view that all Americans, regardless of
race, had a “natural right ... ‘to keep and bear arms’ for their personal defence.” Id. at 843
(Thomas, J., concurring in part and concurring in the judgment).

318. Id. at 787 (majority opinion).

319. N.Y.State Rifle & Pistol Ass'n v. Bruen, 142 S. Ct. 2111, 2123 (2022).

320. Id.at 2157 (Alito, J., concurring) (quoting District of Columbia v. Heller, 554 U.S. 570,
594 (2008)).

321. Seeid. at 2131 (majority opinion) (“The Second Amendment ‘is the very product of an
interest balancing by the people,” which “surely elevates above all other interests the right of law-
abiding, responsible citizens to use arms’ for self-defense. It is this balance—struck by the
traditions of the American people—that demands our unqualified deference.” (citation omitted)
(quoting Heller, 554 U.S. at 635)).

322. Seeid. at 2129-30 (“When the Second Amendment’s plain text covers an individual’s
conduct, the Constitution presumptively protects that conduct.”).

323. See id. at 2130 (placing the burden on the government—if the text covers the
individual’'s conduct—to “justify its regulation by demonstrating that it is consistent with the
Nation’s historical tradition of firearm regulation”).
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Second Amendment and “arms” is fixed, its application may
change in new situations.324

Bruen employed positivist language in reaching its conclusion.
Nonetheless, it found that the principle of self-defense is “the
central component” of the Second Amendment.325 Like the
classical legal interpretation made above, Bruen recognized the
need to carry suitable arms in public to defend oneself against
immediate personal aggression.326 Thus, like all the Second
Amendment cases before it, Bruen found itself grounding its
decision in the ius naturale principle of self-defense. It applied a
different aspect of this principle than the Court did in Miller,327 but
this was not a break with either Miller or the ius naturale. Rather,
Bruen continued the development of the personal branch of the
principle of self-defense that was begun in Heller. With any luck,
future Supreme Court cases will continue to nurture all three
branches of the magnificent oak that is the Second Amendment—
its right to bear arms for individual defense, and its rights to keep
arms for resistance against foreign aggressors and unjust rulers.

7. Placing Supreme Court Precedent in Light of lus Naturale
Principles.

The Supreme Court has adopted a positivist approach to Second
Amendment jurisprudence. Yet at the same time, it has been unable to
escape the ius naturale principles that lie behind the Amendment.328 A
positivist might characterize this reliance on the natural principles
when interpreting the text of the Constitution as merely a tool of
originalism—the recognition of a historical, jurisprudential quirk.32°
However, this obscures the scope that the principles truly give to the
text of the Second Amendment. Recognizing the informing role of
these principles might place Supreme Court precedent in a new light.

w

324. Seeid at 2132 (recognizing that “arms’ does not apply ‘only [to] those arms in existence
in the 18th century”” (quoting Heller, 554 U.S. at 582)).

325. Id. at 2133 (quoting McDonald v. City of Chicago, 561 U.S. 742, 767 (2010)).

326. “After all, the Second Amendment guarantees an ‘individual right to possess and carry
weapons in case of confrontation’... .” Id. at 2135 (quoting Heller, 554 U.S. at 592). Since
“confrontation can surely take place outside the home” and “[m]any Americans hazard
greater danger outside the home than in it,” it “would make little sense” to “confin[e]
the right to ‘bear’ arms to the home.” Id. at 2135.

327. See United States v. Miller, 307 U.S. 174, 178 (1939) (highlighting the military
aspect of the Amendment).

328. See supra subpart I1I(B).

329. See O’Scannlain, supra note 23, at 1523 (arguing that questions of natural law
pose historical, not philosophical, inquiries).
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Beginning with Cruikshank, the Court recognized that the right to
keep and bear arms “is not a right granted by the Constitution [nor] is
itin any manner dependent upon that instrument for its existence.”330
Instead, the right is derived from the ius naturale principle of self-
defense, which includes defense against immediate personal violence,
a foreign aggressor, and the domestic tyranny of an unjust ruler.331 In
Presser and Miller, the Court analyzed the military aspect of the right
that springs from the latter two aspects of the principle.332 Later, in
Heller, McDonald, and Bruen, the Court turned to Amendment’s
implications for personal defense.333 By placing these opinions against
the backdrop of the ius naturale, the military and personal defense
aspects merge together into a unifying principle of self-defense,334
with different requirements for different scenarios. A citizen must be
able to carry weapons commonly used for and proportionate to
situations of personal violence.33> Further, they must be able to own
weapons of a type sufficient to resist government violence, both
foreign and domestic.336

330. United States v. Cruikshank, 92 U.S. 542, 553 (1875).

331. See supra PartIl.

332. See Presser v. Illinois, 116 U.S. 252, 264-65 (1886) (concluding that “the
sections under consideration, which only forbid bodies of men to associate together as
military organizations, or to drill or parade with arms in cities and towns unless authorized
by law, do not infringe the right of the people to keep and bear arms,” but that a law would
be barred by the Second Amendment if it “prohibit[ed] the people from keeping and
bearing arms, so as to deprive the United States of their rightful resource for
maintaining the public security”); Miller, 307 U.S. at 178 (concluding that the Second
Amendment does not protect short-barreled shotguns because they are not “part of the
ordinary military equipment” nor do they “contribute to the common defense”).

333. See District of Columbia v. Heller, 554 U.S. 570, 629 (2008) (“Whatever the
reason, handguns are the most popular weapon chosen by Americans for self-defense
in the home, and a complete prohibition of their use is invalid.”); McDonald v. City of
Chicago, 561 U.S. 742, 791 (2010) (applying the Second Amendment “right to possess a
handgun in the home for the purpose of self-defense” to the states); N.Y. State Rifle &
Pistol Ass’n v. Bruen, 142 S. Ct. 2111, 2135 (2022) (holding that the Second Amendment
right to keep and bear arms for personal “self-defense” is not “confin[ed] . . . to the home”).

334. See Kopel etal, supra note 50, at 77 (“Like Giovanni da Legnano, Grotius classified
‘Private War’ (which was justifiable in self-defense) and ‘Public War’ (which was justifiable
government-led collective self-defense) as two types of the same thing.”).

335. See McWilliam, supra note 278, at 14 (arguing that under Supreme Court
precedent analyzing the Amendment in the personal defense context, “it is common use
today that is determinative”); Heller, 554 U.S. at 627 (holding that “the sorts of weapons
protected were those ‘in common use at the time’” (quoting Miller, 307 U.S. at 179));
Caetano v. Massachusetts, 577 U.S. 411, 420 (2016) (Alito, J., concurring) (concluding
that “stun guns” cannot be categorically banned because they are “widely owned and
accepted as a legitimate means of self-defense across the country”).

336. See Miller, 307 U.S. at 178 (finding that the Second Amendment protects
“ordinary military equipment” and arms that “could contribute to the common defense”).
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CONCLUSION

Most modern interpretations of the Second Amendment are
made on originalist grounds. Grounding interpretations in the
original meaning of the text fixes meaning and provides
consistency in a world of evolving social ideals. While this method
of interpretation has provided a concrete interpretation of the
Amendment, as deployed by the Court it has struggled to reconcile
the Amendment’s protection of personal self-defense with its clear
military purpose.337

It is here that the classical legal tradition can offer an explanation.
By looking to the ius naturale principles that informed the Second
Amendment, an interpretation can be obtained that explains both
aspects of the natural right. The ius naturale includes a tripartite
principle of self-defense that includes defense against immediate
personal violence, against a foreign aggressor, and against an
unjust ruler. The Founders, in drafting the Second Amendment,
made a determination that implemented these principles through
the right to “keep and bear arms.”

Interpreting this right in light of its background principles then,
it can be seen that the Second Amendment protects the carrying of
weapons necessary for immediate personal defense, as well as the
possession of arms sufficient to resist a governmental threat, either
foreign or domestic. This creates different levels of protection for
different activities. For example, a state may be able to ban carrying
a fully automatic rifle, but not a pistol, because the latter is
proportionate to the immediate threats that typically arise during
personal altercations, while the former is not. Still, that state may
not be able to ban the ownership of such a rifle because it is
necessary for adequate resistance to governmental injustice.
However “startling” the Heller Court might find such a reading,338 it
is this interpretation that corresponds to the enduring ius naturale
principles that were determined by the Founders.

337. See O’Shea, supra note 9, at 601-02 (describing the difficulty of interpreting
the Second Amendment after the Court’s decision in Heller, which focused on the
personal self-defense justification). Heller found that it “would be a startling reading”
to say that the Second Amendment protects machine guns. Heller, 554 U.S. at 624.
Nonetheless, the Amendment was grounded in “the republican purpose of resisting
tyranny.” Reva B. Siegel, Dead or Alive: Originalism as Popular Constitutionalism in
Heller, 122 HARv. L. REV. 191, 193 (2008). The failure of Heller to properly reconcile these
ideas is one of its main failures.

338. See Heller, 554 U.S. at 624 (claiming that it would be “startling” to use the Court’s
opinion in Heller to argue that the Second Amendment protects machine guns).
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Such an interpretation further resolves tensions found in
historical Second Amendment jurisprudence. While Miller and
similar nineteenth and twentieth century cases provided
protection for “ordinary military equipment,”33° Heller and its
progeny have grounded their decisions in personal self-defense.340
These different interpretations offer obviously different
protections. An automaticrifle is “ordinary military equipment” but
unnecessary—and not commonly used—for personal defense. As
argued above, the classical legal interpretation reconciles these
protections by recognizing their different purposes. Personal self-
defense requires the carrying of arms sufficient to repel immediate
violence, but not more. Simultaneously, resistance against foreign
aggression or an unjust government may require the possession of
more powerful arms, without requiring states to allow the daily
carrying of such arms.

In closing, gun rights advocates need not fear the classical legal
tradition. A proper reading of the Second Amendment’s
background principles suggests a scope of the right that is broader
in many ways than that recognized by the Court in Heller and its
progeny. This right secures the common good of all through
personal and communal protection. Arguments for subverting
these natural principles in the name of public safety appeal to a pale
reflection of the classical tradition that ignores the rich ius naturale
that informs the very meaning of the common good.3! Instead, the
classical legal interpretation explains the entire chain of arms
jurisprudence, from first principles to the Founding and finally to
the Court’s latest word in Bruen.

339. Miller, 307 U.S. at 178 (citing Aymette v. State, 21 Tenn. 154, 158 (1840)).

340. See Heller,554 U.S. at 628 (“[T]he inherent right of self-defense has been central to
the Second Amendment right.”).

341. Seesupra section I(B)(2).



