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FRPA 26.1 Disclosure Statement 

Connecticut Citizens Defense League, Inc. is a nonprofit 

organization. It has no parent corporation, and no publicly held 

corporation holds 10% or more of its stock. 
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Statement of the Case 

A) Connecticut’s Gun Licenses and Pertinent Statutes 

In Connecticut, a person who wishes to acquire a firearm of any 

type—a handgun, rifle or shotgun—must have an appropriate permit or 

certificate. The State makes three different types of permits or 

certificates available, with each authorizing different (and sometimes 

overlapping) activities: 

1) a “long gun eligibility certificate” authorizes an individual to 
“purchase or receive” a “long gun” (a rifle or shotgun), 
ammunition and ammunition magazines, see Conn. Gen. 
Stat. §§ 29-37a(c), 29-38m(c); 

2) a “handgun eligibility certificate” authorizes a person to 
“purchase or receive” either a long gun or a handgun, as well 
as ammunition and ammunition magazines, see Conn. Gen. 
Stat. §§ 29-33(b), 29-37a(c), 29-38m(c); and 

3) a “permit to carry a pistol or revolver” (or “pistol permit”) 
authorizes one to “purchase or receive” either a long gun or a 
handgun, as well as ammunition and ammunition 
magazines, and it also authorizes its holder to carry a 
handgun in public, see Gen. Stat. §§ 29-33(b), 29-35(a), 29-
37a(c), 29-38m(c). 

The most popular license is a pistol permit, and as of March 18, 

2020, there were 269,731 pistol permits in force. (App’x A118). On that 

same date, there were 1,367 long gun eligibility certificates and 175 

handgun eligibility certificates in force. (App’x A113). 
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A person seeking a long gun eligibility certificate or handgun 

eligibility certificate must apply to the Commissioner of Emergency 

Services and Public Protection. See Conn. Gen. Stat. §§ 29-36g(a), 29-

37q(a), 29-38n(a). On the other hand, a Connecticut resident1 who 

wishes to obtain a pistol permit must first apply to their chief of police 

“or, where there is no chief of police, to [their] warden . . . or first 

selectman” for a “temporary” permit. See id. § 29-28a; see also id. § 29-

28(b). After obtaining this temporary permit, the person must then 

“appear” at a location designated by the Commissioner of Emergency 

Services and Public Protection to apply for a “state” permit within 60 

days. See id. § 29-28(b). A temporary pistol permit expires after 60 days 

“and may not be renewed,” while all other permits and certificates 

expire after five years and are renewable. See id. §§ 29-30(c), 29-36h(b), 

29-37r(b). 

In all instances, an individual seeking any type of gun license—a 

handgun eligibility certificate, a long gun eligibility certificate or a 

pistol permit—must provide their fingerprints to the pertinent licensing 

                                                        
1 A nonresident applies directly to the Commissioner of Emergency 
Services and Public Protection. See Conn. Gen. Stat. § 29-28(f). 
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authority, and Connecticut law affirmatively provides that this 

licensing authority “shall take” them “or conduct any other method of 

positive identification required by the State Police Bureau of 

Identification or the Federal Bureau of Investigation.” See Conn. Gen. 

Stat. §§ 29-29(b), 29-36g(a), 29-37q(a).2 In practice, there is no 

exception, and a person seeking any firearm license—a pistol permit, 

handgun eligibility certificate or long gun eligibility certificate—must 

submit fingerprints. (App’x A073, A113 – A114). By law, “[n]o employee 

of a municipal police department or the Division of State Police within 

the Department of Emergency Services and Public Protection shall 

refuse to collect the fingerprints of a person requesting such 

fingerprinting for the purposes of a criminal history records check” so 

long as (pertinently) “the person requesting such fingerprinting works 

or resides in the municipality where such department or division is 

located.” Id. § 29-17c(a). 

                                                        
2 A person with a temporary pistol permit does not need to again 
provide fingerprints when they apply for a state pistol permit. See 
Conn. Gen. Stat. §§ 29-28(b), 29-29(b). Furthermore, a local authority 
issuing a temporary permit can exempt an applicant from the 
fingerprinting requirement if it “determines that the fingerprints of 
such applicant have been previously taken and the applicant's identity 
established.” See id. § 29-29(b). 
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Beyond this, an individual seeking a gun license must satisfy 

various requirements related to their age, training and criminal and 

mental health background, which are not at issue in this case. See 

Conn. Gen. Stat. §§ 29-28(b), 29-36f(b), 29-37p(b). Furthermore, and 

significantly, a person can only obtain a pistol permit if the licensing 

authority “find[s] . . . that such person is a suitable person to receive 

such permit,” while no such “suitability” requirement applies to a 

handgun eligibility certificate or a long gun eligibility certificate. See id. 

§§ 29-28(b), 29-36f(b), 29-37p(b). In addition, Connecticut’s gun 

licensing statutes provide only that a licensing authority “may issue” a 

pistol permit to a qualified applicant, whereas in the case of a handgun 

eligibility certificate or a long gun eligibility certificate, they mandate 

that a licensing authority “shall issue” the certificate to any applicant 

who meets the statutory requirements. See id. §§ 29-28(b), 29-36f(b), 29-

37p(b) (emphases added). 

B) Executive Order 7E, the Suspension of Fingerprinting 
for Firearm Licenses and its Impact on the Plaintiffs 

In response to the COVID-19 pandemic, Defendant Governor 

Lamont declared a state of emergency on March 10, 2020, and on March 

17, 2020 he issued Executive Order 7E. (App’x A030 – A035, A066 – 
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A071, A077 – A078, A080 – A084). Among other things, and as is 

pertinent here, Executive Order 7E “suspended” Conn. Gen. Stat. § 29-

17c(a), which (per the Order) “prohibits employees of a municipal police 

department or the Division of State Police within the Department of 

Emergency Services and Public Protection from refusing to collect the 

fingerprints of a person requesting such fingerprinting for the purposes 

of a criminal history records check.” (App’x A034, A070, A083). Rather, 

Executive Order 7E provided that “[t]he chief of police or Commissioner 

of Emergency Services and Public Protection or his designee, subject to 

their discretion, may limit or eliminate fingerprinting hours to limit the 

transmission of COVID-19 or focus resources on critical public safety 

needs.” (App’x A034, A070, A083). However, “[u]nless modified by 

further order of the Commissioner [of Emergency Services and Public 

Protection] or me, State Police barracks will continue to remain open to 

the general public for other business.” (App’x A034, A070, A083). By its 

terms, Executive Order 7E would “remain in effect for the duration of 

the public health and civil preparedness emergency, unless earlier 

modified by me.” (App’x A035, A071, A084). 
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On that same date, March 17, 2020, Defendant Commissioner 

Rovella issued a memorandum that, “[i]n accordance with Governor 

Lamont’s Executive Order 7E,” directed the “suspension of all 

fingerprinting services at DESPP Headquarters in Middletown and all 

State Police Barracks pursuant to Section 29-17c(a) for up to ninety (90) 

days.” (App’x A080; see also A074, A122 – A123). Commissioner Rovella 

immediately made social media posts notifying the public of the 

suspension. (App’x A074, A079, A085). Neither Executive Order 7E nor 

Commissioner Rovella’s memorandum exempted applicants for firearm 

licenses from the statutory requirements to provide fingerprints. (App’x 

A032 – A035, A068 – A071, A080 – A084).  

Thus, as of May 17, 2020 it was impossible to apply for either a 

handgun eligibility certificate or a long gun eligibility certificate. The 

only firearm license that a Connecticut citizen could obtain was a pistol 

permit—and a person could only apply for a pistol permit if their local 

police chief had not opted to exercise Executive Order 7E’s “discretion” 

to “eliminate fingerprinting hours.” (App’x A034, A070, A083). 

Plaintiffs Amy Jones and Todd Skilton are a married couple living 

in Farmington, Connecticut. (App’x A093, A096). Each sought “to 
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exercise [their] right to obtain and possess firearms, ammunition and 

magazines,” but were unwilling to risk arrest and prosecution by doing 

so (or attempting to do so) “without the State-issued certificate of 

permit.” (App’x A094, A097). To their knowledge, both Ms. Jones and 

Mr. Skilton were otherwise “legally eligible under federal and state law 

to acquire and possess firearms, ammunition, and magazines,” and both 

had completed the “statutorily completed firearms training.” (App’x 

A093, A096). Accordingly, Ms. Jones contacted the Farmington Police 

Department on April 20, 2020 to “arrang[e] to have [her] and [her] 

husband Todd Skilton’s fingerprints taken to submit [an] application for 

a pistol permit.” (App’x A093; see also A096). However, when she called, 

“a representative of the Farmington Police Department informed [her] 

that it had suspended the taking of fingerprints for the purposes of 

submission of pistol permit applications, and therefore Todd Skilton 

and [she] could not submit [their] applications.” (App’x A094; see also 

A097). Both understood that because “the local police [wouldn’t] take 

[their] fingerprints or accept/process [their] application[s], [they had] no 

available process through which [they were] able to apply[] for or obtain 
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a permit to obtain or possess firearms, ammunition, and/or magazines.” 

(App’x A094, A097). 

Plaintiff John Lowman lives in Ansonia, Connecticut. (App’x 

A099). He also sought to “exercise [his] right to obtain and possess 

firearms, ammunition and magazines,” but was unwilling to risk arrest 

and prosecution by “doing so without the State-issued certificate or 

permit.” (App’x A100). He was, to his knowledge, otherwise legally 

eligible to acquire and possess firearms under federal and state law, 

and he had completed the requisite firearms training. (App’x A099). As 

such, he contacted the Ansonia Police Department on April 13, 2020 to 

“arrang[e] to have [his] fingerprints taken to submit [his] application for 

a pistol permit.” (App’x A099). However, “a representative of the 

Ansonia Police Department informed [him] that, pursuant to Governor 

Larnont’s Executive order 7E, it was not taking fingerprints and 

therefore would not accept [his] application for a pistol permit.” (App’x 

A100). As a result, Mr. Lowman had “no available process through 

which [he was] able to apply[] for or obtain a permit to obtain or possess 

firearms, ammunition, and/or magazines.” (App’x A100). 
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Plaintiff Joseph Coll lives in Vernon, Connecticut. (App’x A090). 

He also wanted to “exercise [his] right to obtain and possess firearms, 

ammunition and magazines,” but was unwilling to subject himself to 

arrest and prosecution by “doing so without the State-issued certificate 

or permit.” (App’x A091). He understood that he was otherwise eligible 

to acquire and possess firearms and ammunition under state and 

federal law, and he had completed the required firearms training. 

(App’x A090). His affidavit states that he “appeared at the Vernon 

Police Department for the purposes of submitting [an] application for a 

pistol permit,” on March 16, 2020, but that a police department 

representative “informed [him] that it had suspended the taking of 

fingerprints for pistol permit applications and refused to accept [his] 

application.” (App’x A090). However, it appears that the date he 

actually appeared was March 17, 2020. (App’x A038). In any event, 

“[s]ince the local police [wouldn’t] take [his] fingerprints or 

accept/process [his] application, [he had] no available process through 

which [he was] able to apply[] for or obtain a permit to obtain or possess 

firearms, ammunition, and/or magazines.” (App’x A091). 
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Finally, Plaintiff Tanysha Brown lives in Bristol, Connecticut and, 

like the other individual Plaintiffs described above, she sought to 

“exercise [her] right to obtain and possess firearms, ammunition and 

magazines,” but would not risk arrest and prosecution “for doing so 

without the State-issued certificate or permit.” (App’x A103). She was, 

to her knowledge, otherwise eligible to acquire and possess firearms and 

ammunition under federal and state laws, and she had completed the 

required firearms training. (App’x A102). She contacted the Bristol 

Police Department on April 15, 2020 to “arrang[e] to have [her] 

fingerprints taken to submit with [her] application for a pistol permit,” 

but “a representative . . . informed [her] that due to the issuance of 

Governor Lamont's Executive Order 7E, it had suspended the taking of 

fingerprints for the purpose[] of submission of pistol permit 

applications, and therefore would not accept [her] application.” (App’x 

A102 – A103). Thus, she had “no available process through which [she 

was] able to apply[] for or obtain a permit to obtain or possess firearms, 

ammunition, and/or magazines.” (App’x A103). 
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C) Plaintiffs’ Suit, the Post-Filing Developments and 
Proceedings in the Court Below 

Plaintiffs filed suit on May 9, 2020, almost two months after 

Governor Lamont issued Executive Order 7E, and they amended their 

complaint on May 15, 2020.3 (App’x A001 – A029, A038 – A065). 

Plaintiffs’ suit named Governor Lamont and Commissioner Rovella as 

Defendants, as well as Farmington Police Chief Paul Melanson, 

Ansonia Police Chief Andrew Cota, Vernon Police Chief James L. Kenny 

and Bristol Police Chief Brian Gould. (App’x A041 – A043). Plaintiffs’ 

suit identified the statutes governing long gun eligibility certificates, 

handgun eligibility certificates and pistol permits as being at issue. 

(App’x A043 – A044.) Specifically, Plaintiffs pointed to the requirement 

that an individual provide fingerprints in order to apply for any one or 

more of these licenses. (App’x A045 – A046). 

Plaintiffs sought, pertinently, an injunction “prohibiting [the] 

Defendants . . . from refusing to accept and process firearms certificate 

or permit applications and from refusing to issue firearms certificates 

and permits to eligible applicants.” (App’x A064). In the alternative, 

                                                        
3 The amended complaint corrected two typographic errors. (App’x 
A038). Further references are to the amended complaint. 
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Plaintiffs sought an injunction “prohibiting the Defendants . . . from 

enforcing CGS §§ 29-38m(e), 29-37a(j), and/or 29-33(i),” that is, the 

statutory provisions that prohibit the sale or delivery of handguns, long 

guns, ammunition and ammunition magazines to individuals who do 

not hold appropriate licenses. (App’x A064). Plaintiffs also sought, 

among other things, a declaratory judgment. (App’x A060 – A064). 

On the same date that they filed suit, Plaintiffs moved for a 

temporary restraining order and preliminary injunction. (App’x A036). 

Per their proposed order, the Plaintiffs sought to enjoin that portion of 

Executive Order 7E that authorized limiting or suspended the 

obligation of “state and local law enforcement to fingerprint, and 

process the applications of, persons who apply for, or who have applied 

for, any certificate or permit to obtain, purchase, possess or carry 

firearms, ammunition, and/or ammunition magazines.” (Dist. Ct. Doc. 

No. 12). On May 26, 2020, the Plaintiffs and the Defendant Police 

Chiefs filed stipulations reflecting that each of the Defendant Police 

Chiefs had resumed fingerprinting, and that the Plaintiffs were 

withdrawing their request for preliminary equitable relief as to these 

Defendants. (Dist. Ct. Doc. No. 42, 43, 44, 45, 48), (App’x SA007 – 
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SA008, A198 – A199). From this point, Plaintiffs’ request for 

preliminary equitable relief—the issue in this appeal—pertained only to 

Defendant Governor Lamont’s Executive Order 7E and Defendant 

Commissioner Rovella’s suspension of fingerprinting services for long 

gun eligibility certificates and handgun eligibility certificates. 

The district court held a hearing on the motion shortly thereafter, 

on June 1, 2020. (App’x A218 – A302). At that hearing, the Plaintiffs 

pointed out that “[t]here is no representation in any of the documents 

that DESPP, as we sit here today, has started fingerprinting 

individuals.” (App’x A230). While Plaintiffs acknowledged that the 

Defendant Police Chiefs had by then resumed fingerprinting for pistol 

permits, they advised the court that for “all of the other permits, you go 

directly to the state police. For ammunition certificate,4 eligibility 

certificate for a handgun or a long gun, you have to go to the state police 

and get fingerprinted. They have not started that process again.” (App’x 

A230). The district court acknowledged that the Plaintiffs’ claim was 

that their “rights are being violated in at least two ways: First, at local 

                                                        
4 Individuals seeking ammunition certificates do not need to provide 
fingerprints. See Conn. Gen. Stat. § 29-38n(a). 
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police departments that do this, they’re not doing fingerprinting at all 

as a result of the Governor’s order; and that the state police itself, under 

Mr. Rovella’s, Commissioner Rovella’s authority, is also not doing 

fingerprinting at all until at the earliest June 15.” (App’x A232 – A233).  

Defendants, in their argument, asserted that Commissioner 

Rovella’s suspension of services was “over” and that “as of June 15th, 

the building will be fully operational.” (App’x A266). The court pointed 

out that “as we sit here, they’re not doing any fingerprinting.” (App’x 

A267). Defendants acknowledged this, but asserted that the Plaintiffs 

did not have “standing” because “none of those six allege anything to do 

with DESPP fingerprinting.” (App’x A267). The court then observed 

that there was “not even a promise” that the Department of Emergency 

Services and Public Protection would resume fingerprinting on June 15, 

2020, and asked Defendants to provide “the record basis to say that as 

of June 15 the State will resume fingerprinting.” (App’x A278).  

In response, Defendants identified Commissioner Rovella’s May 

21, 2020 affidavit and an announcement on the agency’s website. (App’x 

A278 – A279). Commissioner Rovella’s May 21 affidavit stated only that 

“pursuant to [the] memorandum [he had issued on March 18, 2020], the 
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ninety 90-day period expires on June 15, 2020.” (App’x A123). But that 

same affidavit also listed 23 steps that would need to be taken before 

“[a] full reopening will happen.” (App’x A123 – A124). After the hearing, 

on June 5, 2020, Defendant Governor Lamont filed a “notice” stating 

“that he intends to repeal the provisions of Executive Order 7-E which 

suspended state statutes prohibiting law enforcement officials from 

refusing to take fingerprints for purposes of criminal background 

checks. The repeal will be effective June 15 and will be reflected in an 

Executive Order, prior to that date.” (Dist. Ct. Doc. No. 69). 

On June 8, 2020, district court issued a preliminary injunction 

directing Defendant Governor Lamont to “modify Executive Order No. 

7E so that as of June 15, 2020, the fingerprint collection requirements 

imposed by law under Conn. Gen. Stat. § 29-17c(a) are no longer 

suspended for applicants who seek fingerprints for purposes of a permit 

or certificate to acquire, carry, or possess firearms[.]” (App’x SA025, 

A216). Furthermore, the district order ordered Defendant 

Commissioner Rovella to, “not later than June 15, 2020, resume 

fingerprint collection activities at DESPP locations as required under 

Conn. Gen. Stat. § 29-17c(a) for applicants seeking permits to acquire, 
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carry, or possess firearms[.]” (App’x SA025 – SA026, A216 – A217). In 

its decision, which focused on handguns, the court cited the statutes 

governing handgun eligibility certificates and pistol permits and 

explained that “[i]t is generally a crime for a person to purchase or 

receive a handgun unless the person holds a valid handgun permit or 

certificate.” (App’x SA002 – SA003, A193 – A194). A person seeking a 

pistol permit applies first “in the town or city in which the applicant 

resides,” while a person seeking a handgun eligibility certificate “must 

apply directly to DESPP.” (App’x SA003, A194). But in both instances, 

an individual seeking a license must provide fingerprints, and 

Connecticut law normally requires the pertinent licensing official to 

take them. (App’x SA003 – SA004, A194 – A195).  

The court rejected Defendants’ standing argument because the 

Plaintiffs had standing against the remaining Defendants from the 

outset of the case, and the Defendants’ own subsequent actions had not 

rendered the controversy moot. (App’x SA009 – SA010, A200 – A201). 

The Plaintiffs’ injuries were “fairly traceable” to both Defendants 

because Defendant Commissioner Rovella “controls fingerprinting at 

various DESSP locations (including provision of fingerprinting for 
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dozens of towns that do not have their own police departments), and he 

expressly invoked the Governor’s issuance of Executive Order No. 7E 

when he announced, on March 17, 2020, that he was suspending 

fingerprinting at DESSP facilities for ‘up to ninety (90) days.’” (App’x 

SA011, A202). Moreover, “[a]lthough Executive Order No. 7E does not 

compel any police department or DESSP to stop fingerprinting, it 

suspends the long-established law that required them to do so.” (App’x 

SA011, A202). “Had the Governor not chosen to suspend the dictates of 

the state law fingerprinting requirement, it is hard to believe that local 

police departments would have opted on their own to disregard the 

law.” (App’x SA012, A203). 

The district court directed a substantial part of its decision to 

addressing the voluntary cessation doctrine. (App’x SA013 – SA017, 

A204 – A208). While the remaining Defendants had both expressed 

their intention to cease the challenged practices in the future, the court 

was “not convinced that the stated commitments for the resumption of 

fingerprinting moot plaintiffs' motion for preliminary injunctive relief 

against the Governor and the Commissioner.” (App’x SA014, A205). The 

Defendants had the burden of showing that it was “absolutely clear the 
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allegedly wrongful behavior could not reasonably be expected to recur.” 

(App’x SA014, A205) (quoting Mhany Management, Inc. v. County of 

Nassau, 819 F.3d 581, 603 (2d Cir. 2016) (emphasis in source)). 

Defendant Commissioner Rovella had “declined to specify the date 

when fingerprinting would resume while listing 23 different conditions 

that would have to exist before this could happen.” (App’x SA015, 

A206). And in light of Defendant Governor Lamont’s “rapidly shifting 

litigation maneuvers,” the court could not find “sufficient assurance 

that the challenged conduct will be permanently discontinued.” (App’x 

SA016, A207). Furthermore, neither Defendant gave “any assurance . . . 

that they will not seek to discontinue fingerprinting again in the 

future.” (App’x SA016, A207) (citing Trinity Lutheran Church of 

Columbia, Inc. v. Comer, 582 U.S. ___, 137 S. Ct. 2012, 2019 n.1 (2017)). 

And all that aside, the reality was that “fingerprinting operations have 

not yet resumed.” (App’x SA016, A207). 

Turning to the merits—which Defendants do not challenge in this 

appeal—the district court found that the suspension of fingerprinting 

for gun licenses was an irreparable injury because it “excluded [the 

Plaintiffs] from the only process by which the State of Connecticut 
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allows private citizens to lawfully acquire or receive a handgun.” (App’x 

SA018, A209). The Second Amendment “exists in part for immediate 

reasons of personal self-protection,” and a violation of this right is one 

“for . . . which there is no adequate remedy at law in the form of 

damages.” (App’x SA018, A209) (citing Ezell v. City of Chicago, 651 F.3d 

684, 699 (7th Cir. 2011); Grace v. Dist. of Columbia, 187 F. Supp. 3d 

124, 150 (D.D.C. 2016), aff’d 864 F.3d 650 (D.C. Cir. 2017)). Plaintiffs 

had a high probability of success on the merits because the Second 

Amendment “particular[ly]” protects handguns as “‘the most preferred 

firearm in the nation to “keep” and use for protection of one’s home and 

family.” (App’x SA019, A210) (quoting McDonald v. City of Chicago, 561 

U.S. 742, 767 (2010) (alterations in source)). The suspension of 

fingerprinting while “while not suspending the statutes that make 

fingerprinting necessary to issuance of a handgun permit or certificate,  

. . . categorically foreclose[s] a person who does not already have a 

permit or certification from acquiring a handgun[.]” (App’x SA019 – 

SA020, A210 – A211). 
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Summary of Argument 

Because Commissioner Rovella had unequivocally advised the 

public that the Department of Emergency Services and Public 

Protection was suspending fingerprints for handgun eligibility 

certificates and long gun eligibility certificates, it would have been futile 

for the Plaintiffs to attempt to request that the Department take their 

fingerprints. Rather, the Plaintiffs only needed to ask their pertinent 

local officials, who had not made similar public announcements. The 

Plaintiffs accordingly had standing against Commissioner Rovella both 

at the time of filing the complaint, as well as at the time the court below 

issued the preliminary injunction. The Plaintiffs could only obtain 

handgun eligibility certificates and long gun eligibility certificates by 

apply to Commissioner Rovella. 

Defendants’ claim that the Plaintiffs lost standing when the 

Defendant Police Chiefs resumed fingerprinting ignores the governing 

doctrine of voluntary cessation. Under that well established doctrine, 

relied on by the district court, the Plaintiffs’ claim had not become moot 

because the Defendants did not demonstrate that it was absolutely 

clear that the complained-of conduct could not recur. The district court 
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did not abuse its discretion in finding that the controversy had not 

become moot. 

Beyond this, the court below did not abuse its discretion when it 

weighed the Plaintiffs’ constitutional rights against the interests of 

public health and the practical exigencies facing the Defendants. 

Rather, the court below reached a considered judgment that balanced 

these interests and ordered relief on the very date that the Defendants 

themselves had indicated they could comply. 

Finally, for the sake of preserving arguments, Plaintiffs briefly 

address the issue of organizational standing—which is tangential to the 

issues presented in this appeal. 

ARGUMENT 

I) After Commissioner Rovella Announced the Suspension 
of Fingerprinting, it Would Have Been Futile to Ask to 
be Fingerprinted for an Eligibility Certificate 

While a plaintiff must normally “submit to the challenged policy" 

in order to have standing to contest it, this requirement does not apply 

when “a plaintiff makes a substantial showing that [submission to the 

policy] would have been futile.” Winston v. City of Syracuse, 887 F.3d 

553, 559 (2d Cir. 2018) (quoting Prayze FM v. FCC, 214 F.3d 245, 251 
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(2d Cir. 2000); Jackson-Bey v. Hanslmaier, 115 F.3d 1091, 1096 (2d Cir. 

1997)) (alteration in source). For example, when an employer has 

announced a “Whites Only” hiring policy, it is futile for a plaintiff who 

is not white employee to attempt to apply, and the plaintiff has 

standing. See Int’l Brotherhood of Teamsters v. United States, 431 U.S. 

324, 365-66 (1977). Likewise, when a city ordinance does not permit a 

hearing officer to restore the plaintiff’s water service while her bill 

remains unpaid, it is futile for the plaintiff to challenge the city’s 

termination of her water service, and she has standing. See Winston, 

887 F.3d at 559. And finally, when the National Association of 

Securities Dealers had already stated that an amended form would not 

be accepted, “[i]t would have been futile for [the plaintiff] to submit 

[the] altered [f]orm.” Desiderio v. Nat’l Ass’n of Securities Dealers, 191 

F.3d 198, 202 (2d Cir. 1999). 

Defendants argue (p. 33) that the Plaintiffs lacked standing to 

challenge Defendant Commissioner Rovella’s suspension of 

fingerprinting services because they did not seek “to be fingerprinted at 

DESPP headquarters or any other State facility.” But this just ignores 

the evidence that Defendants themselves submitted in this case. 
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Commissioner Rovella’s own affidavit averred that he had “sought . . . 

an executive order to temporarily suspend this [fingerprinting] 

requirement so that we could turn away members of the public seeking 

fingerprints at DESPP headquarters and at State Police barracks.” 

(App’x A122) (emphasis added). The court below expressly took note of 

this. (App’x SA011, A202). And, after Commissioner Rovella had 

obtained the executive order he had sought, and had accordingly 

suspended fingerprinting, his agency immediately posted the new policy 

to social media, so the whole world could see it. (App’x A074, A079, 

A085, A123). Indeed, Plaintiffs Jones, Skilton, Lowman, Coll and Brown 

all had the understanding that, once their local police departments had 

advised them that they were not taking fingerprints, they had “no 

available process” to “obtain a permit to obtain or possess firearms, 

ammunition, and/or magazines.” (App’x A091, A094, A097, A100, A103) 

(emphasis added). 

Defendants also claim (p. 33) that the complaint “confirm[s] . . . 

[that] these plaintiffs all simply wished to be fingerprinted at their local 

police departments.” Tellingly, they point to no specific provision of the 

complaint that actually says this. And contrary to their claim, the 
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complaint in fact identified the statutes governing handgun eligibility 

certificates and long gun eligibility certificates as being at issue in the 

case and asserted, as part of their claim for relief, that “following the 

issuance of Defendant Lamont's Executive Order 7E, DESPP and local 

issuing authorities throughout the State stopped taking fingerprints 

from firearms certificate and permit applicants.” (App’x A043 – A044, 

A047). Furthermore, the complaint asserted that “[t]he failure and/or 

refusal of local and state law enforcement to take fingerprints . . . has 

effectively stopped the only process by which individuals without a 

State-issued firearms certificate or permit can obtain a certificate or 

permit required to legally obtain, possess and/or carry (as applicable) 

firearms, ammunition, and/or magazines in the State.” (App’x A048). 

The result of this was that “the Defendants have closed off all avenues 

for the Plaintiffs to obtain a State-issued firearms certificate or permit.” 

(App’x A050). Finally, in their prayer the Plaintiffs sought an injunction 

that would prohibit all of the Defendants, including Commissioner 

Rovella, “from refusing to accept and process firearms certificate or 

permit applications and from refusing to issue firearms certificates and 

permits to eligible applicants.” (App’x A064). 
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Notably, the Defendants do not point to anything in the record 

that indicates that, at the time the court below issued the preliminary 

injunction, Commissioner Rovella had done anything to unwind or 

retract the suspension he had announced on March 17, 2020. Rather, at 

the time of oral argument (June 1, 2020), there was no dispute that the 

Department of Emergency Services and Public Protection was still 

refusing to conduct fingerprinting. (App’x A267). Defendants also point 

to nothing in the record that indicates that the Plaintiffs had in fact 

been able to submit fingerprints, let alone successfully apply for or 

obtain pistol permits. Rather, the district court docket entries they 

point to (p. 32) reflect that the parties had engaged in settlement 

discussions, and that the Defendant Police Chiefs had recently begun to 

again take fingerprints. (Dist. Ct. Doc. No. 30, 34, 35, 42, 43, 44, 45, 48). 

And in this connection, it is significant that even if there were 

evidence indicating that the individual Plaintiffs had been able to 

actually submit fingerprints, or to complete their applications, there is 

no reason to conclude that all of the Plaintiffs would want to obtain 

pistol permits, had handgun eligibility certificates and long gun 

eligibility certificates been available. Again, when the Plaintiffs filed 
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this action, and when the court below issued the preliminary injunction, 

Commissioner Rovella had affirmatively closed off access to handgun 

eligibility certificates and long gun eligibility certificates, meaning that 

the only open question was whether the Plaintiffs’ local police chiefs 

would choose to exercise the discretion that Executive Order 7E 

provided them by suspending fingerprints—which, obviously, is why 

they needed to contact their police departments. Some of the Plaintiffs 

might not have wanted to carry (versus purchase and possess) 

handguns, and some of the Plaintiffs might have wanted to obtain only 

rifles and shotguns. Likewise, some of the Plaintiffs might have wanted 

to avoid having to satisfy the somewhat amorphous “suitability” 

requirement that attaches to a pistol permit, but not a handgun 

eligibility certificate or long gun eligibility certificate. 

Defendant Commissioner Rovella “sought” the issuance of 

Executive Order 7E so that his agency could “turn away members of the 

public seeking fingerprints” and, once he had obtained it, he 

immediately announced to the world that the Department of Emergency 

Services and Public Protection was no longer taking fingerprints. (App’x 

A074, A079, A085, A122). He cannot now be heard to claim that the 
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Plaintiffs needed to undertake the futile exercise of asking him to take 

their fingerprints. 

II) Defendants’ Voluntary Cessation of the Challenged 
Practices Did Not Render the Controversy Moot 

Federal courts have “the virtually unflagging obligation . . . to 

exercise the jurisdiction given them.” Colo. River Water Cons. Dist. v. 

United States, 424 U.S. 800, 817 (1976). Thus, to establish that the 

Defendants’ subsequent acts have rendered the case moot, the 

Defendants would need to meet the “heavy” burden of showing that it is 

“absolutely clear that the allegedly wrongful behavior could not 

reasonably be expected to recur.” N.Y. State Nat’l Org. for Women v. 

Terry, 159 F.3d 86, 91 (2d Cir. 1998) (quoting United States v. W.T. 

Grant Co., 345 U.S. 629, 633 (1953); Gwaltney of Smithfield, Ltd. v. 

Chesapeake Bay Found., Inc., 484 U.S. 49, 66 (1987)).  

This is a difficult standard to satisfy, being both “stringent” and 

“formidable.” See Mhany Management, Inc. v. County of Nassau, 819 

F.3d 581, 603-04 (2d Cir. 2016). For example, when the Secretary of 

Health and Human Services announced a policy change “on the eve of 

plaintiffs’ motion for summary judgment,” something that had the 

appearance of a “strategic maneuver . . . to conjure up an argument of 
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mootness and thwart adjudication of the issue,” this Court affirmed a 

district court’s finding that the Secretary had not established that the 

conduct complained of could not be expected to recur. See Ahrens v. 

Brown, 852 F.2d 49, 53 (2d Cir. 1988) (quoting district court). 

Although the court below addressed a substantial part of its 

decision to the voluntary cessation doctrine, Defendants take heed to 

Emerson’s admonition that when skating on thin ice, safety lies in 

speed. Cf. AT&T Corp. v. Sprint Corp., 407 F.3d 560, 561 (2d Cir. 2005) 

(quoting Ralph Waldo Emerson, Prudence, in Essays (1841)). 

Defendants skate so fast, in fact, that they wholly ignore the issue, 

instead just repeating the unremarkable proposition that standing 

must exist at all stages of the litigation, and asserting (p. 29) that “[t]he 

district court applied the wrong legal standard.” 

The abuse of discretion standard governs this Court’s review of 

the district court’s finding that it was not absolutely clear that the 

challenged conduct could not be expected to recur. See Harrison & 

Burrowes Bridge Constructors, Inc. v. Cuomo, 981 F.2d 50, 59 (2d 

Cir.1992); accord R2 Investments, LDC v. Charter Comms., Inc., 691 

F.3d 476, 483 (2d Cir. 2012). The standard of review is not, as 
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Defendants would have it (p. 18), de novo. And Defendants make no 

attempt to satisfy the standard of review that in fact applies. Indeed, 

given that the challenged conduct was still taking place at the time the 

court issued its preliminary injunction, it is hard to understand how 

they could. After all, if a defendant is still engaging in the challenged 

conduct at the time a court issues is ruling, then how can the court find 

that it is “absolutely clear that the allegedly wrongful behavior could 

not reasonably be expected to recur”? The conduct is still occurring.  

In this respect, the situation is much different from that presented 

in Town of Portsmouth v. Lewis, 813 F.3d 54 (1st Cir. 2016), where the 

state legislature enacted a law that affirmatively repealed the tolls that 

were at issue in the case, see id. at 57. There, the First Circuit observed 

that while “the Supreme Court has not hesitated to invoke the 

voluntary cessation exception when considering the conduct of private, 

municipal, and administrative defendants, . . . it has consistently and 

summarily held that a new state statute moots a case, without engaging 

in further inquiry.” Id. at 59 (citations omitted).  

Defendants’ actions (at least at the time of the district court’s 

preliminary injunction) fall far short of this. Nothing actually required 
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them to cease the complained-of conduct by June 15, 2020, as they had 

stated they would, and nothing prevented them from reverting to the 

complained-of conduct in the future. This falls short of the situation 

presented in City of Mesquite v. Aladdin’s Castle, Inc., 455 U.S. 283 

(1982), where the municipal defendant had gone so far as to amend its 

ordinance to omit the language at issue in the case during the pendency 

of the appeal, see id. at 287-88. The Supreme Court concluded that the 

case was not moot because “the city’s repeal of the objectionable 

language would not preclude it from reenacting precisely the same 

provision if the District Court’s judgment were vacated.” Id. at 289. 

Defendants, for their part, come short of even this. They could not point 

to any official change of policy at the time the court below issued the 

preliminary injunction, instead just expressing the sentiment that they 

would probably issue one in the future. See KG Urban Enters., LLC v. 

Patrick, 969 F. Supp. 2d 52, 58 (D. Mass. 2013) (a controversy does not 

become moot when the “defendants’ argument boils down to ‘trust us’ 

and does not offer an assurance that defendants lack the power to 

reinstate the offending conduct”). 
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It was not “absolutely clear that the allegedly wrongful behavior 

could not reasonably be expected to recur,” United States v. 

Concentrated Phosphate Export Ass’n, 393 U.S. 199, 203 (1968), and 

thus, Defendants did not sustain their burden of showing that the case 

had become moot when the court below issued its injunction. And more 

pertinently to the matter at bar, the Defendants have not shown that 

the decision of the court below was an abuse of discretion. 

III) The District Court Did Not Abuse Its Discretion in 
Issuing the Preliminary Injunction 

When the court below issued its preliminary injunction, the 

Defendants had stated their intention to retract the complained-of 

portions of Executive Order 7E, and to resume fingerprinting services 

at the Department of Emergency Services and Public Protection, on 

June 15, 2020. In its balance of the equities, the court had on the one 

hand the “interest in limiting the transmission of COVID-19, preserving 

the resources of the emergency and police services, and using 

fingerprinting to preserve a robust and error-free criminal background 

check process for gun permit applicants.” (App’x SA024, A215). “On the 

other hand are the interests of law-abiding Connecticut residents who 

lawfully seek to exercise their constitutional rights under the Second 
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Amendment to acquire and possess handguns for self-defense.” (App’x 

SA024, A215). This balance “weigh[ed] in favor of plaintiffs, in light of 

the ample evidence . . . that a continuing categorical elimination of 

fingerprinting is not necessary.” (App’x SA024, A215). But the court still 

considered it important “to ensure that there is adequate time for police 

authorities to be fully and safely prepared,” and thus, it delayed the 

effective date of the injunction to June 15, 2020. (App’x SA024, A215). 

Significantly, this was the same date that the Defendants had 

indicated they could resume fingerprinting services. (App’x SA024 – 

SA025, A215 – A216). As such, the court’s preliminary injunction 

reflected the accommodation of the Plaintiffs’ constitutional rights, the 

need to counter the spread of COVID-19 and the practicalities facing 

the Defendants. Certainly, there was precedent for this approach. See 

Moore v. Madigan, 702 F.3d 933, 942 (7th Cir. 2012) (overturning 

Illinois’s ban on carrying guns, but providing the legislature with 180 

days to adopt implementing legislation). 

Now, Defendants contend that the district court abused its 

discretion because (p. 54) it granted relief “during the midst of the worst 

public safety crisis seen in decades” when (p. 55) “government officials 
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should be given sufficient latitude to protect the public.” Defendants 

contend (p. 56) that the court “rushed on to enjoin the Governor and the 

State’s Public Safety Commissioner instead of waiting.” Defendants 

claim (p. 57) that either “immediate action was required by the Court, 

or it was not,” and that if injunctive relief was appropriate, then “there 

should have been no basis to wait.” Defendants then attempt (p. 57) to 

dovetail the should-have-waited argument into an appeal to judicial 

restraint and the avoidance of constitutional questions that are 

unnecessary to the disposition of a case. 

Contrary to Defendants’ claims, the district court’s decision 

reflects a careful consideration of the public interest and balancing of 

the equities. It was precisely this balancing that led the court to delay 

the effective date of its decision by a week, to the date the Defendants 

had themselves identified as being appropriate. It is axiomatic that the 

protection of constitutional rights is in the public interest. See Council 

of Alternative Political Parties v. Hooks, 121 F.3d 876, 883-84 (3d Cir. 

1997). And Defendants do not challenge the lower court’s conclusion 

that the suspension of firearms-related fingerprinting services infringed 

the Plaintiffs’ constitutional rights. Finally, Defendants’ appeal to 
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judicial restraint is nothing but a misplaced repackaging of its 

argument that the controversy had become moot. Because the 

controversy was not moot, the constitutional question was squarely 

presented. 

IV) The Organizational Standing of Connecticut Citizens 
Defense League 

Because Plaintiffs Jones, Skilton, Lowman, Coll and Brown had 

standing to challenge the Defendants’ actions, the Plaintiffs had 

standing, and there is no need to consider the issue of organizational 

standing. See, e.g., Bowsher v. Synar, 478 U.S. 714 721 (1986) (citations 

omitted); see also Horne v. Flores, 557 U.S. 433, 446-47 (2009); 

Arlington Heights v. Metropolitan Housing Development Corp., 429 U.S. 

252, 264 (1977); Centro De La Comunidad Hispana De Locust Valley v. 

Town of Oyster Bay, 868 F.3d 104, 109 (2d Cir. 2017) (quoting Rumsfeld 

v. Forum for Academic & Institutional Rights, Inc., 547 U.S. 47, 52 n.2 

(2006)) (other citation omitted). Nevertheless, out of an abundance of 

caution—and largely to preserve issues in the event of further appellate 

review—Plaintiffs make two brief points about organizational standing. 

Plaintiff Connecticut Citizens Defense League (“CCDL”) 

submitted affidavits and exhibits showing that the Defendants’ 
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suspension of fingerprinting services was resulting in the diversion or 

organizational resources. (App’x A108 – A110, A167 – A191). The 

district court correctly found that “[a]t this preliminary stage of the 

litigation, CCDL has sufficiently shown organizational standing to 

maintain this action.” See Nnebe v. Daas, 644 F.3d 147, 157 (2d Cir. 

2011) (“only a perceptible impairment of an organization’s activities is 

necessary for there to be an ‘injury in fact” (quotation and citations 

omitted)).  

Beyond this, CCDL also asserts claims on behalf of its members. 

(App’x A167 – A168). We acknowledge that Second Circuit caselaw does 

not permit organizations to assert claims on behalf of their members in 

§ 1983 litigation, see Nnebe, 644 F.3d at 156, and that only an en banc 

panel of this Court or the U.S. Supreme Court can overturn this 

authority. In order to preserve the argument for the future, Plaintiffs 

hereby assert that under Warth v. Seldin, 422 U.S. 490 (1975), among 

other cases, organizations should be found to have representational 

standing in § 1983 litigation. 
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Conclusion 

The district court did not abuse its discretion when it concluded 

issued a preliminary injunction against Defendants, and this Court 

should affirm its preliminary injunction. 

Dated: January 12, 2021 

Respectfully submitted, 
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