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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Fed. R. App. P. 26.1, Plaintiff-Appellant states as follows:  

Plaintiff-Appellant National Rifle Association of America (“NRA”) is a New York 

not for-profit corporation. It has no parent corporation.  The NRA issues no stock, 

and therefore no publicly held corporation owns 10% or more of its stock. 
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I.   

 

INTRODUCTION  

In March 2020, Governor Cuomo and the other Defendant agencies and actors 

conceived and enforced an arbitrary shutdown of essentially all firearms retailers 

across the state while allowing purveyors of marijuana, donuts and liquor to remain 

open.  A-41 and 48.  At the same time that the “business” shutdown was required 

and enforced, New York City saw a surge in crime as burglars took advantage of 

vacant storefronts.  A-54 ¶51.  Then in early June 2020, rioting and looting broke 

out all over the State and in cities throughout the country, following protests over 

the death of George Floyd.  A-109.   

Unfortunately, as this was occurring, hundreds of thousands of New Yorkers 

who wished to lawfully obtain firearms to protect themselves and their families were 

unable to do so.  Predictably, many of them were members of the National Rifle 

Association of America (the “NRA”) and turned to the NRA for assistance in 

connection with this interference with their Constitutional freedoms.  The NRA is 

the nation’s largest and most widely recognized defender of Second Amendment 

rights.  It counseled and advised its members (and many non-members) on their 

options during this time of real threat to their personal safety and infringement on 

their Second Amendment rights.  A-143 ¶6.   
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On April 2, 2020, the NRA filed this lawsuit seeking declaratory and 

injunctive relief, as well as nominal damages, for Defendants’ unlawful interference 

with the Second Amendment rights of New Yorkers.  The NRA now appeals the 

decision of the District Court, granting Defendants’ motion for judgment on the 

pleadings against the NRA’s complaint, on the grounds that the NRA lacked 

associational or organizational standing to assert its claims.  National Rifle Ass’n of 

Am. V. Cuomo et. al., No. 20-cv-385 (MAD/DJS), 2020 WL 4732110 (N.D.N.Y. 

Aug. 14, 2020).  The District Court’s order was in error as to both bases for standing.   

First, the NRA has associational standing because members of the NRA 

would have standing to sue in their own right.  The District Court held that the 

Second Circuit restricts an organization’s ability to assert associational standing in 

an action under 42 U.S.C. § 1983, but the historical strand of cases that the District 

Court relied on is overruled by modern Supreme Court case law recognizing 

associational standing in 1983 actions.   

Second, the NRA has organizational standing based on its credible and 

truthful allegations that the COVID shutdown forced it to expend additional 

resources counseling New Yorkers and helping them to exercise their Second 

Amendment rights.  The District Court erroneously held that the NRA was required 

to show that it took actions “inconsistent with [its] ordinary operations” in order to 

establish organizational standing—an incorrect legal standard with no basis in the 
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case law.  Under binding Supreme Court and Second Circuit case law, an 

organization is only required to plead allegations showing that it expended resources 

to combat the effects of the law it challenges, even if those resources were spent 

doing essentially the same sorts of activities that the organization traditionally does.  

Havens Realty Corp. v. Coleman, 455 U.S. 363, 368 (1982); Centro de la 

Comunidad Hispana de Locust Valley v. Town of Oyster Bay, 868 F.3d 104, 110 (2d 

Cir. 2017).  Finally, the District Court also erred by holding that the NRA should 

have met a heightened pleading standard inconsistent with Supreme Court 

precedent.  Havens Realty Corp. v. Coleman, 455 U.S. 363, 379.  The District 

Court’s order should therefore be reversed.   

II. 
 

JURISDICTIONAL STATEMENT 

This appeal is from a final judgment that disposes of all of the claims of 

Plaintiff-Appellant National Rifle Association of America in this action against 

Andrew Cuomo, the New York State Department of Economic Development, d/b/a 

Empire State Development, Eric Gertler, the New York State Department of Labor, 

and Robert Reardon.  The District Court had subject matter jurisdiction pursuant to 

28 U.S.C. § 1331, because the action involves claims based on the Second, Fifth and 

Fourteenth Amendments to the United States Constitution (U.S. Const. amend. II, 

V, XIV), and because the action seeks to prevent state officials from interfering with 
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federal rights. Further, the District Court had subject matter jurisdiction under 

28 U.S.C. § 1343(a)(3) because the action is brought to redress deprivations under 

color of state law of rights, privileges, and immunities secured by the United States 

Constitution.  The District Court issued a Memorandum Decision and Order granting 

the Defendants’ motion for judgment on the pleadings on August 14, 2020.   The 

NRA filed this appeal on September 14, 2020.   

III.  

 

STATEMENT OF ISSUES PRESENTED FOR REVIEW  

1. Whether the District Court erred as a matter of law when it held that an 

association may not, under a purported doctrine unique to the Second Circuit, assert 

standing in a case under 42 U.S.C. § 1983, as a representative of members who have 

standing to sue in their own right.    

2. Whether the District Court erred as a matter of law in holding that the 

NRA would need to allege that it took remedial actions “inconsistent with [the 

NRA’s] ordinary operations” in order to plead the basis for direct injury and 

organizational standing in its own right.        

3. Whether the District Court erred as a matter of law when it held that the 

grounds for organizational standing must be plead with specificity.     
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IV.   

 

STATEMENT PER LOCAL RULE  

The Memorandum Decision and Order described in the Jurisdictional 

Statement set forth above was rendered by the Honorable Mae A. D’Agostino. It has 

not yet been reported in the Federal Supplement. The Westlaw® citation for the 

Memorandum Decision and Order is 2020 WL 4732110. 

V. 

STATEMENT OF THE CASE 

A. The Executive Orders 

In March 2020, Defendant Cuomo issued a series of executive orders that had 

the effect of forcing many businesses, including firearms retailers, to shut down and 

stop serving the public.  Specifically, On March 18, 2020, Defendant Cuomo issued 

Executive Order 202.6 ordering that “[e]ach employer shall reduce the in-person 

workforce at any work locations by 50% no later than March 20 at 8 p.m.”  A-63.  

And on March 20, 2020, Defendant Cuomo issued executive order 202.8, which 

amended executive order 202.6 and ordered that “[e]ach employer shall reduce the 

in-person workforce at any work locations by 100% no later than March 22 at 8 

p.m.”  A-65-67.  By requiring businesses to reduce the in-person workforce at work 

locations by 100%, executive order 202.8 effectively mandated the closure of most 

retail stores and offices throughout the State.  
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Pursuant to executive order 202.6, on March 19, 2020, Defendant New York 

State Department of Economic Development issued “Guidance for Determining 

whether a Business Enterprise is Subject to Workforce Reduction under Recent 

Executive Orders” (the “Empire State Development Guidance”).  A-69.  The Empire 

State Development Guidance listed categories of “essential businesses” deemed 

exempt from the workforce reduction requirements under executive orders 202.6 and 

202.8.  A-69-75.  However, retailers of firearms and ammunition, and providers of 

firearm education and safety, were not expressly listed as essential businesses 

considered exempt under the Empire State Development Guidance.  Id.  Executive 

order 202.6, as amended by executive order 202.8, together with the Empire State 

Development Guidance, are collectively referred to as the “Executive Orders”.  

Immediately after the Executive Orders went into effect, gun stores 

throughout New York closed their doors to the public, severely restricting the 

public’s ability to purchase firearms and ammunition for personal security.  A-

50 ¶ 33.  The NRA itself was forced to cancel fundraising and firearm training and 

education events across the State.  A-143-44 ¶7.   

The restrictions cutting off the ability of New Yorkers to acquire firearms and 

to receive firearm education could not have been more poorly timed, as they 

coincided with a period of high crime and almost unprecedented lawlessness.   

March and April 2020 saw a surge in burglaries in New York City.  A-54 ¶ 51.  Then 
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on June 1, 2020, triggered by the George Floyd incident, rioters and looters began 

destroying and stealing property throughout the country.  A-109.  Throughout this 

surge in crime, the Executive Order remained in effect and prohibited New Yorkers 

from purchasing firearms and ammunition for any reason including self-defense. 

B. Procedural History  

The NRA filed this action on April 2, 2020, within weeks after issuance of the 

Executive Orders.  A-6.  The NRA’s Complaint alleged that the Executive Orders 

effectively and indefinitely suspended a key component of the Second Amendment 

to the United States Constitution by deeming all firearms retailers “non-essential” 

businesses and forcing them to indefinitely close.  The NRA filed its First Amended 

Complaint on April 27, 2020 (the “FAC”), adding the New York State Department 

of Labor and Roberta Reardon as additional defendants, based on the role that the 

Department and Ms. Reardon have played in enforcement of the Executive Orders 

against employers.  A-39.   

On June 22, 2020, the Defendants filed a motion for judgment on the 

pleadings (the “MJOP”).  A-93.  On July 6, 2020, the NRA filed its combined 

opposition to the MJOP and cross-motion for leave to amend the FAC.  A-103.  The 

Defendants filed their reply on July 10, 2020.  A-145.  In an order entered on August 

14, 2020, the District Court granted the MJOP and denied the NRA’s cross-motion 

for leave to amend.  A-171.  The District Court ruled on the basis of the papers 
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submitted and did not hold a hearing.  On September 14, 2020, the NRA filed this 

appeal.  A-190.   

VI. 

SUMMARY OF ARGUMENT 

The District Court’s decision is the product of clear errors of law.  The District 

Court held that the NRA lacked associational standing to prosecute this action 

because the court applied an outdated Second Circuit doctrine that previously 

restricted associational standing in civil rights cases under 42 U.S.C. § 1983.  A-177.  

However, since this Second Circuit doctrine was articulated in the 1970’s, the United 

States Supreme Court has repeatedly recognized associational standing in such 

cases.  The NRA adequately pleaded the basis for associational standing in this case, 

by virtue of injury to its members who were prevented from purchasing firearms as 

a result of the Executive Orders.   

The District Court also erred by denying the NRA’s request for leave to amend 

its proposed Second Amended Complaint to plead the basis for organizational 

standing, on the grounds that amendment would have been futile.  A-184-185.  The 

District Court erroneously held that, in order to establish the basis for organizational 

standing, the NRA was required to show that it expended or diverted resources into 

activities “inconsistent with [its] ordinary operations.”  A-185.  However, this Court 

has repeatedly held that an organization may establish standing by showing that it 
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was forced to expend resources on, or divert additional resources from, its ordinary 

operations in order to combat the effects of the challenged law:  It is not necessary 

for an organization to show that it was forced to engage in activities “inconsistent” 

with its ordinary operations.   

Finally, the District Court erred by requiring the NRA to plead with a level of 

specificity not required under controlling Supreme Court precedent.  A-186.  In its 

request for leave to amend, the NRA proposed to amend its complaint to include a 

statement to the effect that it was forced to divert resources into counseling 

thousands of members that called the NRA for help navigating the restrictions 

imposed by the Executive Orders.  A-129-130 ¶39.  The NRA’s allegations of injury, 

which are supported by an affidavit of one of its board members, satisfy the pleading 

standard established by the Supreme Court in Havens Realty Corp. v. Coleman, 455 

U.S. 363, 368 (1982), which held that the plaintiff in that case satisfied the pleading 

requirements by alleging in general terms that it was forced to divert resources to 

combat the effects of the challenged law.  The NRA cannot be held to a standard 

higher than that set down by the United States Supreme Court.   

Case 20-3187, Document 29, 12/28/2020, 3001862, Page16 of 42



 

Page 10 

VII.  

 

ARGUMENT 

A. Standard Of Review  

This Court reviews a district court’s ruling on a motion for judgment on the 

pleadings de novo.   Morris v. Schroder Capital Mgmt. Int'l, 445 F.3d 525, 529 (2d 

Cir. 2006).  In doing so, the Court uses “the same de novo standard applicable to 

dismissals pursuant to Fed. R. Civ. P. 12(b)(6).”  Id.  Thus, the court should not 

dismiss the complaint ‘unless it appears beyond doubt that the plaintiff can prove no 

set of facts in support of his claim which would entitle him to relief.’”  Sheppard v. 

Beerman, 18 F.3d 147, 150 (2d Cir. 1994) (quoting Conley v. Gibson, 355 U.S. 41, 

45-46 (1957)).  “This standard is ‘applied with particular strictness when the plaintiff 

complains of a civil rights violation.’”  Id. (quoting Branum v. Clark, 927 F.2d 698, 

705 (2d Cir. 1991) (citations omitted)). 

Under Rule 15(a)(2), “a party may amend its pleading only with the opposing 

party’s written consent or the court’s leave.  The court should freely give leave when 

justice so requires.”  Fed. R. Civ. P. 15.  Under Federal Rule of Civil Procedure 15, 

leave to amend a complaint is “freely give[n],” to further the goal that claims be 

tested “on the merits” rather than dismissed on technicalities. Foman v. Davis, 371 

U.S. 178, 182 (1962).  A lower court’s denial of leave to amend based on futility is 
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reviewed de novo.  Lehmann v. Ohr Pharm., Inc., No. 19-3486, 2020 WL 5988517, 

at *3 (2d Cir. Oct. 9, 2020).   

B. The NRA Has Associational Standing To Challenge The Executive 

Orders             

Federal courts recognize the right of an association to file legal actions as a 

representative of its members, in what is generally referred to as “associational 

standing.”  The basic rule is that “an association has standing to bring suit on behalf 

of its members when: (a) its members would otherwise have standing to sue in their 

own right; (b) the interests it seeks to protect are germane to the organization's 

purpose; and (c) neither the claim asserted nor the relief requested requires the 

participation of individual members in the lawsuit.”  Hunt v. Washington State Apple 

Advert. Comm’n, 432 U.S. 333, 343 (1977).     

The NRA has associational standing here.  The NRA is the nation’s largest 

and most recognized firearm education and advocacy organization, and has 

thousands of members who were harmed by the Executive Orders, each of whom 

could have sued in their own right.  The interests that the NRA has sought to protect 

are clearly germane to its purpose as a well-known, historical defender of Second 

Amendment Rights.  And lastly, neither the claims asserted nor the relief requested 

require the participation of individual members, because the NRA seeks injunctive 

relief and only nominal damages.   
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Nevertheless, the District Court held that the NRA lacked standing based on 

an arcane “limitation on associational standing [that] appears to be unique to the 

Second Circuit.”  Christa McAuliffe Intermediate School PTO, Inc. v. de Blasio, 364 

F.Supp.3d 253, 272 (2019).  A-177.  In so doing, the District Court invoked a 

doctrine that formerly restricted associational standing in cases brought under 42 

U.S.C. § 1983.  Id.  The District Court erred because it failed to take note of the fact 

that that doctrine is overruled by Unites States Supreme Court precedent.  

1. History of Second Circuit Restriction  

The United States Court of Appeals for the Second Circuit’s limitation on 

associational standing originated in Aguayo v. Richardson, 473 F.2d 1090, 1099–

100 (2d Cir. 1973), in which the Court interpreted the text of Section 1983 as 

restricting the ability of an association to bring a civil rights action on behalf of its 

members.  Id. at 1099.  This holding was quickly thrown into question by a series of 

Supreme Court cases that made no such distinction between Section 1983 and other 

cases.  First, in Warth v. Seldin, 422 U.S. 490 (1975), a Section 1983 action, an 

organization engaged in residential construction moved the District Court for leave 

to intervene as a party-plaintiff, in order to challenge zoning restrictions that 

allegedly made it impossible for persons of low and moderate income to live in the 

town.  Addressing whether the organization had standing to intervene, the Supreme 

Court wrote that “[e]ven in the absence of injury to itself, an association may have 

Case 20-3187, Document 29, 12/28/2020, 3001862, Page19 of 42



 

Page 13 

standing solely as the representative of its members.”  Id. at 511.  However, the Court 

ultimately denied standing to the plaintiff organizations on the grounds that none of 

its members were actually involved in developing any particular project that the 

town had prevented from going forward.  Hence, the Supreme Court held that the 

organization in that case had failed to show the existence of any “injury to its 

members of sufficient immediacy and ripeness to warrant judicial intervention.”  Id. 

at 516.  And therefore, the language about associational standing in Warth has been 

regarded as non-binding dicta.  Christa McAuliffe, 364 F. Supp. 3d at 271 n.17.   

Next, in Hunt v. Washington State Apple Advertising Comm’n, 432 U.S. 333 

(1977), the Supreme Court cited Warth in squarely holding that an organization 

could sue on behalf of its members, laying out the Hunt test described above.    

However, Hunt was not a Section 1983 case.  Therefore, immediately following 

Hunt and Warth, the Unites States Court of Appeals for the Second Circuit continued 

to take the view that no binding precedent overruled the limitation on associational 

standing in Section 1983 cases.  League of Women Voters of Nassau Cty. v. Nassau 

Cty. Bd. of Sup’rs, 737 F.2d 155, 160 (2d Cir. 1984).  However, as explained below, 

the Supreme Court was not finished defining the contours of associational standing, 

and soon made clear that it must be recognized in Section 1983 actions.   

Case 20-3187, Document 29, 12/28/2020, 3001862, Page20 of 42



 

Page 14 

2. Supreme Court Recognizes Associational Standing in Section 1983 

Cases  

The first case to establish the right to association standing in Section 1983 

actions was Northeastern Florida Chapter of Associated General Contractors of 

America v. City of Jacksonville, 508 U.S. 656 (1993).  In that case, an association of 

general contractors challenged an ordinance that gave preferential treatment to 

certain minority-owned businesses in the award of city contracts.  As in Warth, 

Northeastern Florida Chapter involved a plaintiff organization whose members 

were in the construction or buildings trade, and were prevented from doing business 

by the challenged ordinance.  As in Warth, Northeastern Florida Chapter was a civil 

rights case brought under Section 1983.  In fact, the Supreme Court’s decision 

explicitly states: “On April 4, 1989, petitioner filed an action, pursuant to 42 U.S.C. 

§ 1983, against the city and its mayor (also a respondent here) in the United States 

District Court for the Middle District of Florida.” 508 U.S. at 659 (emphasis added).  

Moreover, as in Warth, the question in Northeastern Florida Chapter was whether 

the harm suffered by members of the association was sufficiently immediate to 

confer standing on the organization to bring suit.  Id. at 661 (“The gravamen of 

petitioner's complaint is that its members are disadvantaged in their efforts to obtain 

city contracts.”)   

In essence, Northeastern Florida Chapter was do-over on the standing issue 

with slightly different facts from those in Warth, squarely raising the question of 
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whether an organization in a Section 1983 action has standing to assert claims on 

behalf of, and as a representative of, its members.   

However, unlike the contractors in Warth, the petitioners in Northeastern 

Florida Chapter “regularly bid on contracts in Jacksonville and would bid on those 

that the city’s ordinance makes unavailable to them . . . . ”  Northeastern Florida 

Chapter, 508 U.S. at 668.  Based on the fact that the organization in Northeastern 

Florida Chapter had shown that its members were prevented from bidding on city 

contracts that they might otherwise have bid on, the Supreme Court held that “unlike 

the association in Warth, petitioner has alleged an ‘injury . . . of sufficient immediacy 

. . . to warrant judicial intervention.’”  Id. 

In sum, Northeastern Florida Chapter squarely involved a question about 

whether an association had standing to assert claims under Section 1983 on behalf 

of its members.  Moreover, unlike in Warth, in which the Supreme Court’s language 

on associational standing was dicta, in Northeastern Florida Chapter, the Supreme 

Court squarely held that “[t]o establish standing, therefore, petitioner need only 

demonstrate that its members are able and ready to bid on contracts,” or in other 

words, that its members were harmed by the effects of the challenged ordinance.  

Northeastern Florida Chapter, 508 U.S. at 657.     

The decision in Northeastern Florida Chapter clearly establishes that 

associational standing is not limited in Section 1983 cases.  Although the NRA 
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provided extensive briefing on this case in the District Court, the order on the MJOP 

does not mention or give effect to the case.  The NRA pleaded a sufficient basis for 

associational standing and the District Court’s order should be reversed.   

3. The United States Supreme Court Again Recognizes Associational 

Standing in a Section 1983 Case  

The Supreme Court’s decision in Northeastern Florida Chapter was not an 

isolated case.  The Supreme Court later recognized associational standing in another 

Section 1983 case in Alabama Legislative Black Caucus v. Alabama, 575 U.S. 254 

(2015).  In that case, the Alabama Legislative Black Caucus and the Alabama 

Democratic Conference asserted racial gerrymandering claims under, inter alia, 

42 U.S.C. § 1983.  Id. at 286 (2015) (Scalia, J., dissenting).   The central issue was 

whether the two organizations were entitled to standing on the basis that they had 

members in allegedly gerrymandered congressional districts.   

Squarely addressing whether the alleged injury to an association’s members 

was sufficient to confer standing, the Supreme Court held that: “While the District 

Court had an independent obligation to confirm its jurisdiction, in these 

circumstances elementary principles of procedural fairness required the District 

Court, rather than acting sua sponte, to give the Conference an opportunity to 

provide evidence of member residence. On remand, the District Court should permit 

the Conference to file its membership list and the State to respond, as appropriate.”  

Alabama Legislative Black Caucus, 575 U.S. at 256 (emphasis added).   In short, the 

Case 20-3187, Document 29, 12/28/2020, 3001862, Page23 of 42



 

Page 17 

Supreme Court held that the Alabama Legislative Black Caucus and the Alabama 

Democratic Conference must be permitted to assert their claims under Section 1983 

if they could demonstrate harm to their members.  Similarly, the NRA must be 

allowed to assert its 1983 claims in this case if it can prove harm to its members at 

trial.   

The NRA has adequately pleaded injury to NRA members who were 

prevented from exercising their Second Amendment rights as a result of Defendants’ 

enactment and enforcement of the Executive Orders.  Furthermore, there is no 

question that the NRA otherwise satisfies the prerequisite for associational standing 

under the standard articulated by the United States Supreme Court in Hunt.  To the 

extent the Unites States Court of Appeals for the Second Circuit formerly recognized 

a limitation on association standing in Section 1983 cases, that doctrine has been 

overruled.  Therefore, the District Court’s order should be reversed and the matter 

remanded for further proceedings.   

C. The District Court Erred By Not Allowing The NRA To Amend The 

Complaint To Plead Direct Harm          

In addition to granting the Defendants’ MJOP, the District Court denied the 

NRA’s cross-motion for leave to amend its First Amended Complaint in order to 

assert organizational standing based on the NRA’s own direct injury.  Therefore, 

although the Court should find that the NRA has validly asserted grounds for 

associational standing based on injury to its members (as discussed above), in the 
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alternative, the NRA also asks this Court to reverse the District Court’s order 

denying the NRA’s motion for leave to amend.  Because the District Court denied 

the NRA’s cross-motion for leave to amend on the grounds that doing so would have 

been futile, A-187 (“Therefore, Plaintiffs cross-motion to amend the first amended 

complaint is denied, because the proposed amendment would be futile.”), this Court 

reviews the District Court’s denial of the NRA’s cross-motion de novo.   Lehmann, 

2020 WL 5988517, at *3 (“We review the denial of leave to amend for abuse of 

discretion, unless leave to amend was denied based on futility, in which case we 

review the decision de novo.”).   

1. The NRA Has Organizational Standing Based on Direct Injury to 

the NRA and Its Mission 

Federal courts have long recognized the right of an organization to assert 

standing to challenge laws and practices that frustrate the organization’s mission or 

force the organization to divert resources and expend greater effort in order to 

achieve the same impact for the community that it serves.   

The seminal Supreme Court decision, which is controlling in this case, is the 

1982 case of Havens Realty Corp. v. Coleman, in which a nonprofit organization 

sought damages and injunctive relief against the owner of an apartment complex for 

conduct violating the Fair Housing Act.  One of the plaintiffs in the action was 

Housing Opportunities Made Equal (HOME), whose complaint identified it as an 

organization with the purpose “to make equal opportunity in housing a reality in the 
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Richmond Metropolitan Area.” 455 U.S. at 368.  HOME and the other plaintiffs 

argued that, on specific dates, a black tester approached the apartment complex and 

was told that no apartments were available, but that a white tester was told there 

were vacancies.  HOME asserted standing on the basis of a single bare allegation: 

Plaintiff HOME has been frustrated by defendants’ racial steering 

practices in its efforts to assist equal access to housing through 

counseling and other referral services. Plaintiff HOME has had to 

devote significant resources to identify and counteract the defendant’s 

[sic] racially discriminatory steering practices. 

Id. at 379.  In other words, the harm adduced by HOME was nothing more than the 

extra resources that it was forced to expend in order to achieve its core mission of 

helping members of the community obtain non-segregated housing.   

Likewise, the NRA adduced credible and ample evidence that the Executive 

Orders directly impacted the NRA and frustrated its ability to carry out the NRA’s 

core social services of safety, education and training.  Specifically, the NRA adduced 

evidence in the form of a declaration by NRA board member Thomas H. King, 

setting forth the following harm suffered by the NRA:   

 Since the Executive Orders went into effect, the NRA has received 

thousands of telephone calls from concerned members in the State of 

New York, many of whom found it impossible to access firearms and 

ammunition. In many cases, enforcement of the Executive Orders made 

it impossible for members of the NRA to pick up firearms that they had 

already purchased and legally owned or to obtain needed permits. The 

NRA was forced to dedicate staff and resources to fielding these calls 

and providing advice to its members. The time and resources dedicated 

to these efforts was diverted from the NRA's core function of advocacy, 

safety, education and training. 
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 Defendants’ enforcement of the Executive Orders has directly injured 

the NRA, and continues to injure the NRA, by forcing the NRA to 

cancel numerous safety and training courses, pistol permit courses, 

fundraising events and competitive shooting events in the State of New 

York, and therefore by preventing the NRA from conducting its core 

functions and responsibilities. 

A-143-44.   

The Supreme Court’s decision in Havens Realty is controlling.  Just like the 

organization in that case, the NRA is an organization that engages in community 

education and outreach.  Additionally, just as racial steering practices frustrated the 

ability of HOME to achieve its goal of helping members of the community access 

racially integrated housing and forced it to expend resources to counteract the 

defendant’s illegal conduct, the Executive Orders frustrated the NRA’s ability to 

achieve its goal of helping New Yorkers to exercise their Second Amendment rights 

and forced the NRA to expend greater resources to counteract the Executive Orders 

by allocating staff to advise and counsel its members.    

Additionally, the injury suffered by the NRA is clearly significant enough to 

justify standing.  The Unites States Court of Appeals for the Second Circuit has 

“repeatedly held that ‘only a “perceptible impairment’” of an organization’s 

activities is necessary for there to be an “injury in fact.””  Centro de la Comunidad 

Hispana de Locust Valley v. Town of Oyster Bay, 868 F.3d 104, 110 (2d Cir. 2017).  

A perceptible impairment is created when the organization is “require[d]…to divert 
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resources from other of its activities to combat the effects” of a challenged law.   Id. 

at 110.  Here, the NRA adduced evidence of direct injury amounting at the very least 

to a “perceptible impairment.”  Furthermore, any question about whether the NRA’s 

diversion of resources amounts to a perceptible impairment would be a factual 

question for the jury and should not have been the basis for dismissing the NRA’s 

suit at this early stage.  Havens Realty Corp., 455 U.S. 363 at 379 n.21 (“Of course, 

HOME will have to demonstrate at trial that it has indeed suffered impairment in its 

role of facilitating open housing before it will be entitled to judicial relief.”). 

2. The District Court Erred By Failing to Follow Binding Supreme 

Court Precedent  

The District Court held that the NRA could not demonstrate standing because 

the burden suffered by the NRA was not sufficiently distinct from the NRA’s 

ordinary operations.  A-185.  In so doing, the District Court erred by failing to follow 

well established Supreme Court and Second Circuit authority that the burden 

suffered by an organization engaged in providing services to the community need 

not be distinct from its ordinary operations in order to form the basis for Article III 

standing.   

The District Court held that the NRA lacked standing because it failed to 

demonstrate that it was forced to expend resources in a way “inconsistent with 

Plaintiff's ordinary operations.”   A-185.  In support of this holding the District Court 

relied on only one case, Rodriguez v. Winski, 444 F. Supp. 3d 488 (S.D.N.Y. 2020).  
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However, Rodriguez did not hold that an organization must assert that the challenged 

law or policy has forced it to engage in activities other than its usual, core activities 

in order to establish standing.  Id.  In fact, Rodriguez reached the opposite 

conclusion, finding that the organization could establish standing by showing that it 

was forced to expend resources to provide for the legal defense of its members, 

which was the organization’s core function.1  Rodriguez, 444 F. Supp. 3d at 494.  

The only reason the court ultimately concluded that the organization lacked standing 

was that—after eight years of litigation—it had failed to allege any diversion of 

resources whatsoever (irrespective of whether resources were diverted from the 

organization’s usual activities).  Id.  

It is also important to note that the organization in Rodriquez was described 

as being involved in “advocacy operations.”  Rodriguez v. Winski, 444 F. Supp. 3d 

at 495.  As explained below, courts in the Second Circuit have sometimes 

                                                 
1 As the Court wrote in Rodriguez: “NPPA’s allegation of injury is, in essence, 

that it ‘dedicated significant time, money, and resources towards advocating for its 

members’ rights and getting criminal charges against its members dismissed after its 

members were arrested by the NYPD for doing nothing more than performing the 

responsibilities of their jobs.’ SAC ¶ 49. Defendants argue that the resources NPPA 

allegedly expended in advocating its members do not amount to legally cognizable 

injury. Contrary to defendants’ contention, the Second Circuit has ‘explicitly 

rejected the argument that litigation expenses are insufficient to demonstrate an 

injury in fact for the purposes of Article III standing.’”   Rodriguez v. Winski, 444 F. 

Supp. 3d at 494 (quoting Mental Disability Law Clinic, Touro Law Ctr. v. Hogan, 

519 F. App’x 714, 717 (2d Cir. 2013)).     
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differentiated between the standing requirements facing advocacy and social 

services organizations.  However, a case in which an advocacy organization was 

denied standing is not controlling here, where the NRA has alleged that it was forced 

to divert resources away from its activities of education and outreach.  Young 

Advocates for Fair Educ. v. Cuomo, 359 F. Supp. 3d 215, 234-35 (E.D.N.Y. 2019) 

(“In sum, the law recognizes that organizations engaged in providing social services 

have a meaningful interest in their ability to carry on that work…. By contrast, an 

organization whose primary endeavor is to change or enforce the law, whether by 

communicating directly with government officials, community leaders, or the 

public, occupies no position different from that of a concerned citizen.”).   

Indeed, in holding that the NRA failed to adduce evidence that it was forced 

to expend resources in a way “inconsistent with Plaintiff’s ordinary operations of 

advocating its members’ rights” the District Court failed to appreciate the critical 

distinction in the Second Circuit between advocacy and community service.  Some 

courts have held that an organization engaged in advocacy must assert more than 

frustration of its core activities in order to establish Article III standing.  This 

limitation is based on the concern that an organization could otherwise manufacture 

Article III standing simply by filing a lawsuit.  Young Advocates for Fair Educ., 359 

F. Supp. 3d at 231 (“If any plaintiff with a strong objection to a statute could 

manufacture standing by spending time and money opposing that very statute — and 
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then arguing that the expenditure of that time and money was itself an injury—there 

would be no real constraint upon standing at all, except perhaps the size of the 

plaintiff’s bank account.”). 

On the other hand, however, an organization engaged in direct community 

service can establish standing by merely showing that a challenged law is contrary 

to its mission and requires the organization to expend resources to counter the law’s 

effect—just as the NRA has done here.   Indeed, a host of Second Circuit decisions 

support the NRA’s position in this case, holding that an organization providing 

social outreach could assert standing by virtue of the fact that a challenged law 

negatively impacted the community it served and required the organization to 

expend resources to counteract the law’s effects, whether or not the organization was 

forced to expend resources in a way “inconsistent” with its usual operations.  

See Centro de la Comunidad Hispana de Locust Valley v. Town of Oyster Bay, 868 

F.3d 104, 111 (2d Cir. 2017);  Nnebe v. Daus, 644 F.3d 147, 157-158 (2d Cir. 2011) 

(“This case, by contrast, is not an instance of ‘manufactured’ litigation. The Alliance, 

far from trolling for grounds to litigate, has allocated resources to assist drivers only 

when another party—the City—has initiated proceedings against one of its 

members.”); Ragin v. Harry Macklowe Real Estate Co., 6 F.3d 898, 901-902 (2d 

Cir. 1993) (organization whose “‘mission’ is to reduce the amount of segregation in, 

and to eliminate all discrimination from, the metropolitan residential housing 
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market” had standing to bring suit challenging use of advertisements for housing 

containing only white models).   

Most recently, the Unites States Court of Appeals for the Second Circuit 

addressed whether Youth Ministries for Peace and Justice, Inc. (“YMPJ”), described 

as a “non-profit organization that provides assistance to communities in the South 

Bronx, including ‘immigration services, specifically helping their eligible 

constituents become United States Citizens,’” had standing to sue the Department of 

Homeland Security for allegedly failing to provide an effective system for approving 

disability waivers of the citizenship testing requirement, in violation of various 

federal laws.  Moya v. United States Dep’t of Homeland Sec., 975 F.3d 120, 125 (2d 

Cir. 2020).   

As in the case at hand, the lawsuit filed by YMPJ was directly related to the 

group’s usual activities (in YMPJ’s case, providing assistance to immigrants hoping 

to become citizens).  In holding that the YMPJ did in fact enjoy standing, the United 

States Court of Appeals for the Second Circuit addressed whether YMPJ had failed 

to allege that the challenged policies and practices forced it to divert resources into 

anything other than its usual activities.  The majority noted that the concurring judge 

“would hold that YMPJ’s alleged diversion of resources does not suffice for standing 

because ‘navigating the immigration laws is not a diversion from [YMPJ’s] current 

activity; it is the current activity itself,’ and because YMPJ has been able to continue 
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performing that activity, albeit with less ‘efficiency and success.’”  Id. at 130.  

However, this Court ultimately held that YMPJ was not required to plead a diversion 

of resources away from its usual activities: “Substantial expenditure of resources and 

frustration of an organization’s mission are sufficient under our precedents to 

establish injury in fact. Judge Jacobs’s quarrel thus appears to be with the cases we 

are bound to follow.”  Id.   

This Court’s decision in Moya is controlling.  The NRA responded to the 

Executive Orders by providing counseling to its members, helping them to exercise 

their Second Amendment rights.  The educational outreach conducted by the NRA 

is a form of social service.2  In carrying out this social service, the NRA was 

burdened by the Executive Orders, forcing the NRA to divert and expend additional 

resources to counteract the effects of the ordinance.  Under these facts as pleaded, 

the NRA has satisfied the requirements for organizational standing in the Second 

                                                 
2 The District Court apparently failed to recognize the distinction between 

advocacy and social service.  This is most obvious where the District Court’s opinion 

conflates “fielding phone calls” with what it described as “Plaintiff’s ordinary 

operations of advocating for its members’ rights.”   Nothing could be farther from 

the truth.  Fielding phone calls and providing advice to members is precisely the sort 

of activity that is most distinct from advocacy.  Providing advice to members is a 

type of attendance to the needs of individual New Yorkers akin to the social service 

provided by the cases discussed above involving organizations that provided 

counseling to renters (Havens Realty Corp.), day laborers (Centro de la Comunidad 

Hispana de Locust Valley), or immigrants (Young Advocates for Fair Education).   
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Circuit.  The District Court may have believed that something more should be 

required to establish Article III standing.  But as in Moya, the District Court’s 

“quarrel thus appears to be with the cases” that this Court is bound to follow.  Moya, 

975 F.3d at 130.   

3.  The NRA Pleaded Standing with Sufficient Specificity 

In denying the NRA’s request for leave to amend its FAC, the District Court 

also held that amendment would be futile because the NRA had failed to aver 

allegations of direct injury with sufficient specificity.  A-185. (“Plaintiff also 

provided no specific facts to allege that Defendants’ conduct burdened Plaintiff's 

ability to carry out its usual activities.”)  As explained below, the District Court erred 

by holding the NRA to a higher pleading standard than the one established by the 

Supreme Court in Havens Realty, in which the Supreme Court held that the 

organization in question had adequately demonstrated standing based on a single 

allegation:  

In the instant case, HOME’s complaint contained the following claims 

of injury to the organization: 

Plaintiff HOME has been frustrated by defendants’ racial 

steering practices in its efforts to assist equal access to housing 

through counseling and other referral services. Plaintiff HOME 

has had to devote significant resources to identify and counteract 

the defendant's [sic] racially discriminatory steering practices. 

If, as broadly alleged, petitioners’ steering practices have perceptibly 

impaired HOME’s ability to provide counseling and referral services 

for low-and moderate-income homeseekers, there can be no question 

that the organization has suffered injury in fact. 
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455 U.S. at 368.  The NRA’s allegations of harm are similar in their wording and 

specificity to those set forth in Havens Realty.  The NRA submitted a proposed 

Second Amended Complaint averring as follows:  

Since the Executive Order went into effect, the NRA has received 

thousands of telephone calls from concerned members in the State of 

New York, many of whom found it impossible to access firearms and 

ammunition. In many cases, these members of the NRA were prevented 

by the Executive Order from picking up or obtaining permits for 

firearms that they had already purchased and legally owned. The NRA 

was forced to dedicate staff and resources to fielding these calls and 

providing advice to its members. The time and resources dedicated to 

these efforts was diverted from the NRA’s core functions of advocacy, 

safety and training. 

The NRA’s allegations of harm are at least as specific as those averred by the 

plaintiff in Havens Realty, and it was error for the District Court to hold the NRA to 

a higher pleading standard than the one established by the United States Supreme 

Court.   

 In holding that the NRA had failed to provide “specific facts” showing its 

injury, the District Court once again relied on Rodriguez v. Winski, 444 F. Supp. 3d 

488, 490 (S.D.N.Y. 2020), in which the National Press Photographers Association 

alleged that various state officials had violated the rights of certain of its members 

during their coverage of the Occupy Wall Street protests.  A-185.  In Rodriguez, 

after what the district court described as “years of litigation since [the] case was 

commenced,” id. at 490, the district court held–eight years after the case was 

commenced–that “NPPA’s failure to provide at this late date any specifics to support 
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its assertion of injury-in-fact requisite for organizational standing is dispositive and 

inexcusable.”  Id. at 495.  Indeed, the district court was clearly concerned that the 

case had been dragging along for so many years and had serious questions about 

whether the NPPA would eventually be able to prove standing.     

 The facts of the instant case are completely different.  The District Court itself 

noted that the NRA did not delay in requesting leave to file its proposed Second 

Amended Complaint, having done so only three months after the action was filed.  

A-180.  Furthermore, unlike the plaintiff in Rodriguez, which the Court seriously 

doubted would ever be able to prove standing, there is no reason to doubt the NRA’s 

credibility when it attests to diverting resources counseling its members during the 

COVID shutdowns.  Quite the contrary.  It is well known that the NRA is the nations’ 

leading and most recognized gun-rights organization.  It would be shocking if the 

NRA had not received thousands of pleas from member and non-members alike as 

a result of the Executive Orders, given that hundreds of thousands of people were 

prevented from purchasing firearms to protect their families during a period of 

heightened social stress, which included a spike in burglaries and widespread arson 

and looting during the riots following the George Floyd incident.   

 In sum, Havens Realty is controlling in this case—not Rodriquez.  Like the 

plaintiffs in Havens Realty, the NRA was only required to plead (and did in fact 

plead) a simple statement that it expended or diverted resources to combat the effects 
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of the challenged law.  The District Court erred in holding that the NRA was required 

to meet a heightened pleading standard.   

4. The District Court Failed to Credit the NRA’s Allegations of 

Cancelled Events and Activities  

In addition to diverting and expending resources, the NRA was harmed by the 

Executive Orders in the same manner as owners of firearm retailing, training and 

education establishments across the State, because the NRA itself is involved in 

many of those activities.  Accordingly, the NRA’s proposed Second Amended 

Complaint avers that “Defendants’ enforcement of the Executive Order has directly 

injured by the NRA by forcing the NRA to cancel firearm education and training 

events in the State of New York and therefore preventing the NRA from conducting 

its core functions and responsibilities.” A-130.  But the District Court chose not to 

credit the NRA’s allegations of injury on the basis that the NRA did not provide 

details about “how many events were cancelled because of the Executive Order,” 

and noted that the NRA did in fact organize an online training session.  A-185-186.  

This reasoning was in error, because once again, the District Court improperly 

departed from the pleading standard established in Havens Realty.  

The Court of Appeals for the Second Circuit has held that “[a]lthough standing 

is a fundamental jurisdictional requirement, it is still subject to the same degree of 

proof that governs other contested factual issues.  Thus, at the pleading stage, 

standing allegations need not be crafted with precise detail, nor must the plaintiff 
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prove his allegations of injury.”  Baur v. Veneman, 352 F.3d 625, 631 (2d Cir. 2003) 

(citation omitted).  Here, the NRA alleges in clear and unmistakable terms that it 

was forced to cancel events. While the District Court apparently had doubts about 

the truth of that assertion, it is plausible on its face, as many businesses and nonprofit 

organizations across the state were in fact forced to close.  Moreover, the NRA’s 

allegation is clearly sufficient in light of the simple, plain statement accepted by the 

Supreme Court in Havens Realty.   

In support of its order, the District Court cited authority for the proposition 

that a showing of jurisdiction “is not made by drawing from the pleadings inferences 

favorable to the party asserting it.”  A-184. However, the NRA has not made 

allegations of jurisdiction requiring inferences to be drawn in its favor. Rather, the 

District Court drew inferences against the NRA, by disregarding and failing to credit 

the NRA’s facially plausible assertions that it was forced to cancel events.  In so 

doing, the District Court improperly held the NRA to an artificially high and 

incorrect pleading standard.  The NRA should have been allowed to assert standing 

in this case by virtue of the direct harm it suffered as a result of being forced to 

cancel its own activities.    

D. The NRA’s Claims Are Not Mooted By Recent Events  

As explained above in Section VII.B, under binding Supreme Court 

precedent, the NRA’s First Amended Complaint, which was filed on April 27, 2020, 
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validly establishes the NRA’s associational standing to assert claims as a 

representative of its members.  Neither Defendants nor the District Court has 

suggested that Defendants’ voluntary decision to lift or cease enforcing the 

Executive Orders affects whether the NRA has associational standing to seek 

declaratory and injunctive relief—nor could they.  The COVID pandemic has surged 

back in New York, creating the ever-present threat of shutdowns.  The Second 

Amendment violations complained of by the NRA are unquestionably “capable of 

repetition” and Defendants’ temporary, voluntary cessation does not strip the NRA 

of standing.  R.C. Bigelow, Inc. v. Unilever N.V., 867 F.2d 102, 105-06 (2d Cir. 

1989).   

Specifically with respect to the NRA’s proposed amendment seeking to assert 

organizational standing, the District Court ruled that the NRA’s allegations of past 

injury during the height of the COVID pandemic cannot form the basis for standing 

to pursue prospective injunctive and declaratory relief, if the NRA were to file an 

amended complaint based on a theory of organizational standing.  A-184.  However, 

nothing in the District Court’s order suggested that the NRA is prevented from 

asserting organizational standing to pursue its claim for nominal damages, which the 

NRA explicitly seeks in both the FAC and its proposed Second Amended Complaint.  

A-59, 138, 151.   
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Indeed, the Supreme Court has held that “so long as the plaintiff has a cause 

of action for damages, a defendant’s change in conduct will not moot the 

case.” Buckhannon Bd. & Care Home, Inc. v. West Va. Dep't of Health, 532 U.S. 

598, 608–09 (2001).  Moreover, “Second Circuit precedent adopts a broad view of 

this rule, indicating that claims for nominal damages are sufficient to prevent 

mootness, provided that some form of damages are specifically sought in the 

complaint.”  Alive v. Hauppauge Sch. Dist., No. 08-CV-1068(NGG)(CLP), 2009 

WL 959658, at *5 (E.D.N.Y. Apr. 6, 2009).  The Second Circuit has held that 

plaintiffs “could avoid the potential for mootness by simply expressly pleading that 

. . . nominal money damages are requested.” Van Wie v. Pataki, 267 F.3d 109, 115 

n. 4 (2d Cir.2001).  That is precisely what the NRA has pleaded here.  Therefore, in 

the event that the Court holds that the NRA cannot plead associational standing 

based on harm to its members, but that the NRA has suffered direct injury, the NRA 

should be allowed to maintain this action in order to pursue its claims for nominal 

damages.   

VIII.   

 

CONCLUSION  

For the reasons set forth above, the judgment of the District Court should be 

reversed, and the case should be remanded for further proceedings. 
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