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JURISDICTIONAL STATEMENT

This appeal arises from a civil rights action brought in the United
States District Court for the District of Connecticut. There, the
plaintiffs claimed federal question jurisdiction and supplemental
jurisdiction under 42 U.S.C. § 1983; 28 U.S.C. § 1331, § 1343, § 2201
and §2202. (App’x A002 — A003 Y 2); (App’x A039 — A040 9 2).1
Plaintiffs claimed that government officials, including Connecticut’s
Governor and Commissioner of the Department of Emergency Services
and Public Protection (“DESPP”) violated the plaintiffs’ constitutional
rights through allowing temporary suspension of fingerprinting services
for firearm permits during the COVID-19 pandemic. See generally
(App’x A038 — A065).

Plaintiffs brought the action pursuant to 42 U.S.C. § 1983,
claiming violations of their Second and Fourteenth Amendment rights

through the defendants issuing and following an Executive Order in

1 (Citations to defendants’ appendices are designated as “Appx”
followed by the page number, e.g., citation to page one would appear as
“App’x A001.” Citations to “DC Doc.” refer to the ECF entries on the
electronic docket in the district court case of CCDL, et al., v. Lamont, et
al., 3:20-CV-0646(JAM), unless otherwise indicated. All ECF page
numbers cited refer to the page numbers listed in the PACER headings.

1
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response to the COVID-19 pandemic. See, e.g., (App’x A039 § 2); (App’x
A039 — A040 9 2, A054, A056, A058, A059 Headings). Further, while
unclear, it appears the plaintiffs may also purport to bring state-law
claims under Article First § 15 of the Connecticut constitution. See,
e.g., (App’x A A039 — A040 § 2). Plaintiffs seek injunctive relief and
also bring claims seeking money damages. (App’x A038, A060 — A065).

The plaintiffs also moved for a temporary restraining order or
preliminary injunction. See (A036)(DC Doc. 3); (DC Doc. 4). After
receiving briefing and holding a hearing for argument, the Court
granted the motion and issued a preliminary injunction against the
Governor and the Commissioner on June 8th, 2020, a month after the
lawsuit was filed. (App’x A216 — A217; A192 — A217). The Governor
and Commissioner timely appealed to this Court. (App’x A303)(2d Cir.
Doc. 1)(DC Doc. 87); Fed. R. App. Pro. 4 et seq.

This Court possess appellate jurisdiction pursuant to 28 U.S.C. §
1292(a)(1). “Title 28 U.S.C. § 1292(a)(1) affords appellate jurisdiction to
review the grant of a preliminary injunction.” NASDAQ® OMX Group,

Inc. v. UBS, Sec., LLC, 770 F.3d 1010, 1018 (2d Cir. 2014).
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STATEMENT OF THE ISSUES

I.  Whether the district court erred in determining that the plaintiffs
had standing to pursue the relief sought in the preliminary
injunction.

II. Whether the district court abused its discretion in issuing the
injunction against Connecticut’s Governor and Public Safety
Commissioner in the midst of a state of emergency, national crisis,

and unprecedented health pandemic.

STATEMENT OF THE CASE

A. Local Rule 28.1(b)(2-4) Information

This appeal arises from a civil rights action brought in the United
States District Court for the District of Connecticut (Meyer, J.). See
3:20-CV-0646(JAM). There, the plaintiffs claimed federal question
jurisdiction and supplemental jurisdiction under 42 U.S.C. § 1983; 28
U.S.C. § 1331, § 1343, § 2201 and §2202. (App’x A039 — A040 9 2);
(App’x A039 — A040 g 2). The plaintiffs filed a motion for temporary
restraining order or preliminary injunction when they filed their
complaint. See (DC Docs. 3, 4). The district court granted that motion a

month later and issued a preliminary injunction against Governor

3
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Lamont and Commissioner Rovella, both in their official capacities. See
(App’x A216 — A217); (App’x A041 — A042 q 11, § 12). The district
court’s decision is electronically published. See Conn. Citizens Def.
League, Inc. v. Lamont, No. 3:20-CV-0646(JAM), 2020 U.S. Dist. LEXIS
99872, 2020 WL 3055983, (D. Conn. June 8, 2020). Governor Lamont
and Commissioner Rovella now appeal that decision.

B. Background and Procedural History of the Case;
Local Rule 28.1(b)(1) Statement

Plaintiffs filed their initial complaint and their motion seeking a
temporary restraining order or preliminary injunction against
Executive Order 7E on May 9, 2020, in the midst of the COVID-19
pandemic. (App’x A001 — A035); (App’x A036). The plaintiffs are six
individual Connecticut citizens (Jones, Skilton, Lowman, Coll, Brown,
and Gervais) and one organization named the Connecticut Citizen’s
Defense League, Inc., (‘CCDL”); (App’x A038; A039 9 1; A040 — A041 99
4-10).

The plaintiffs’ claims concern an Executive Order issued by
Connecticut’s Governor, Ned Lamont, as part of the State’s emergency
response to the COVID-19 pandemic. See (App’x A039 9 1); (App’x A066

— A071). Plaintiffs contend that the Executive Order violated their
4
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rights under the Second and Fourteenth Amendments. See (App’x A039
9 1); (App’x A066 — A071). Under Connecticut law, the Governor is
allowed to issue executive orders to combat the pandemic, after a state
of emergency declared. (App’x A066 — A071); Conn. Gen. Stat. § 19a-
131a; Conn. Gen. Stat. § 28-9. The Governor declared a state of
emergency in Connecticut on March 10, 2020. See (App’x A030 — A031);
(A066 — A066). The Executive Order in question i1s Executive Order 7E,
and it 1s attached to the complaint in this case. (App’x A032 — A035);
(App’x A068 — A071).

That Executive Order included several separate provisions aimed
at a variety of different public concerns during the COVID emergency.
(App’x A069 — A071). One of the concerns was fingerprinting members
of the public, which requires close, physical, interpersonal contact
between law enforcement officials and members of the public, and often
mvolves a large amount of such interpersonal contact with a large
swath of the public. (App’x A068 — A071); (App’x 112 — A119). Another
concern was that law enforcement needed to be able to divert staff to
critical areas of public safety if necessary (such as first response),

especially in the event of increased COVID cases or in the event of a
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COVID outbreak within law enforcement itself, which would reduce
available staff. (App’x A068 — A071); (App’x 112 — A119). Because of
these concerns and the obvious social distancing concerns that arose
during the pandemic, the Governor’s Order allowed government
agencies discretion to limit or suspend fingerprinting services for people
seeking background checks as those agencies saw fit in their separate
judgment based on the needs and circumstances that were rapidly
evolving in those communities. See (App’x A068 — A071); (App’x 112 —
A119).

The portions of this Executive Order at issue in this lawsuit are §
2 and § 3. See (App’x A070). Section 2 of the Order suspends certain
state laws, and allows that municipal police departments and the State
Department of Emergency Services and Public Protection, “subject to
their discretion, may limit or eliminate fingerprinting hours to limit the
transmission of COVID-19 or focus resources on critical public safety
needs.” (App’x A070). Further, section 3 of the Order allows the State
Commissioner of DESPP to extend a variety of permits to prevent them
from expiring during the COVID pandemic and state of emergency,

which includes firearm permits. (App’x A070).
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The plaintiffs here sue over the Executive Order and the decisions
of various law enforcement departments throughout the State that
followed. Specifically, they claim that five of the six individual
plaintiffs (Jones, Skilton, Lowman, Coll, and Brown) were not able to
apply for temporary firearm permits from their relevant local municipal
police departments because those departments, through their Chiefs of
Police, suspended fingerprinting services and processing applications
for temporary applications. See (App’x A038 — A065). One other
individual plaintiff (Gervais) alleged that he had already been
fingerprinted and obtained a local temporary permit, but that the State
DESPP agency would not process his application for State-wide permit
status because it temporarily suspended processing such applications
during the pandemic. (App’x A049). The organization CCDL also sued
and joined as a plaintiff claiming that it was somehow harmed as an
entity, though how appears unclear as the organization itself cannot
qualify for firearm permits. See (App’x A040 § 4). Instead, CCDL
claims that it needed to “divert [its] resources” as a result of the alleged

conduct at issue. (App’x A040 9 4).
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For purposes of this lawsuit and appeal, an overview of the
Connecticut laws surrounding obtaining and possessing firearms as
relevant to the allegations in the complaint is helpful. Citizens in
Connecticut who wish to obtain firearms must meet certain minimum
qualifications, such as completing firearm training before obtaining a
pistol permit and not being a convicted felon. See (App’x A043 — A054);
(A112 — A119). To ensure members of the public meet the basic
requirements, those who want to possess firearms apply for permits or
certificates allowing them to do so, such as a pistol permit (for those
wishing to carry a loaded handgun outside the home, or transfer
ownership of a firearm), a handgun eligibility certificate (for possessing
loaded handgun in the home or transporting unloaded handgun out of
the home), or a long gun eligibility certificate (for those who wish to
transfer ownership of rifles or shotguns). See (App’x A043 — A054);
(A112 — A119).2

As part of the application for these permits or certificates, citizens

must first apply for a local temporary permit from their local police

2 For convenience and brevity, the various permits and certificates are
referred to jointly throughout this brief, unless specifically noted
otherwise.

8
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department. See (App’x A043 — A054); (A112 — A119). They are
fingerprinted by their local police departments as part of that
application process (unless they are exempt in some circumstances,
such as teachers who are already fingerprinted). See (App’x A043 —
A054); (A112 — A119). The local police department processes that
application and determines whether to issue a local temporary permit,
including making a suitability determination concerning the applicant.
See (App’x A043 — A054); (A112 — A119). If that local, temporary permit
1s 1ssued, the applicants then seek a State-wide permit from DESPP.
See (App’x A043 — A054); (A112 — A119).

After the Governor issued Executive Order 7E, various municipal
police departments limited or suspended fingerprinting services for
applications for firearm applications as part of their COVID responses
following the Governor’s Order 7E, as did DESPP. See (App’x A043 —
A054). The chiefs of police of four such municipalities are named as

separate defendants in this lawsuit.? Five of citizen plaintiffs (all

3 Plaintiffs Jones and Skilton of Farmington, Connecticut, sue Chief
Melanson as an official-capacity defendant of the Farmington Police
Department. (App’x A038 — A048 99 5, 6, 13, 38, 39). Plaintiff Lowman
of Ansonia, Connecticut, sues Chief Cota as an official-capacity

9
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except Gervais) claim that the relevant police chiefs’ suspensions of
fingerprinting services prevented them for applying for permits,4 and
therefore violated their Second Amendment rights to possess firearms,
their rights to Due Process, and other legal rights. See generally (App’x
A038 — A065).

The one remaining citizen in this case is Gervais. (App’x A041 §
10; A040 § 4 — A041 9 10). However, Gervais’ claim does not involve
fingerprinting. (App’x A049 Y9 44, 45); (App’x A074 g 10). Instead, he

alleges (and concedes) that he had already been fingerprinted and

defendant of the Ansonia Police Department. (App’x A038 — A048 9 7,
14, 33, 34). Plaintiff Coll of Vernon, Connecticut, sues Chief Kenny as
an official-capacity defendant of the Vernon Police Department. (App’x
A038 — A048 99 8, 16, 29, 30). Plaintiff Brown of Bristol, Connecticut,
sues Chief Gould as an official-capacity defendant of the Bristol Police
Department. (App’x A038 —A048 99 9, 15, 36, 36).

4 The complaint itself alleges that Lowman, Jones, and Skilton were
prevented from being fingerprinted by their local police departments.
(App’x A047 99 33-34, A048 99 38-39). It alleges Coll and Brown had
already been fingerprinted because of their employment, but they allege
their municipal police departments would not process their temporary
permit applications because the departments had also stopped
fingerprinting. (App’x A046 — A048 99 29-30, 35-37). For purposes of
the injunction and this appeal, the plaintiffs conceded and confirmed for
the district judge at oral argument that the injunctive challenge and
alleged harm concerning municipal police departments arise from the
towns’ alleged lack of fingerprinting only. (App’x A296 § 16 — A297 9§ 2).

10
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obtained a temporary permit before filing of the lawsuit below, and
concedes that he obtained and possessed a firearm at all times relevant
to this action. (App’x A049 99 44, 45); (App’x A074 g 10). Instead, he
claims that his application for a State-wide permit was not being
processed by DESPP when they briefly suspended processing
applications as of the time the lawsuit was filed. See (App’x A049 99
44, 45). There 1s no allegation that Gervais’ temporary permit expired
during the relevant time period. See generally (App’x App’x A001 —
A029); (App’x A038 — A065); (App’x A218 — A302).5

Finally, CCDL also sues as a plaintiff organization. (App’x A039
1). The CCDL alleges that it is a Second Amendment advocacy group
that’s mission includes legal action, legislative advocacy, grass roots
advocacy, publication, research, and education all in support and to
advance the legal right to bear arms. (App’x A039 9 1); (App’x A223 In.
16-21). The CCDL claims it was separately injured in this case because

1t was forced to divert resources as a result of the defendants’ alleged

5 Further, the provisions of § 3 of Executive Order 7E protect against
the permits of individuals expiring during the pandemic. See (App’x
A070)(Executive Order 7E § 3, entitled “Extension of Time Period for
Permits.”); see also (App’x A080).

11
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conduct in this case. See (App’x A039 9 1)(“CCDL has expended and
diverted resources, and is adversely and directly harmed, because of
Defendants’ conduct as challenged herein.”).

When filing their initial complaint and initiating the lawsuit
below on May 9, 2020, the plaintiffs also filed a motion for a temporary
restraining order or preliminary injunction. See (App’x A036 — A037);
(DC Docs. 3; 4; 1). The parties submitted exhibits and briefing on the
motion, and the district court heard oral argument on June 1, 2020.6
See, e.g., (App’x A218 — A302); (App’x A072 — A191); (DC Doc. 65).

As of the June 1, 2020 hearing, circumstances had changed
considerably since the plaintiffs filed their lawsuit on May 9th and since
the Governor issued his Executive Order 7E nearly two months before
on March 17, 2020. For instance, after filing the lawsuit and before the
June 1st hearing, the plaintiffs separately resolved their disputes
concerning preliminary injunctive relief with the municipal defendants
in a settlement. (DC Docs. 42; 43; 44; 45; 48; 30; 34; 35). The

municipalities resumed fingerprinting and processing applications for

6 The hearing was conducted remotely and electronically because of
the COVID concerns and related orders and measures taken in
response to the pandemic. See (Doc. 93).

12
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temporary firearm permits, and the plaintiffs withdrew their motion for
preliminary injunctive relief against the municipal police chiefs
(defendants Melanson, Cota, Gould, and Kenny). (DC Docs. 42; 43; 44;
45; 48). Further, the State began a separate phase of re-opening from
the COVID shutdown that had reached its peak during the March,
April, and May months. This included that DESPP had already
resumed processing applications for firearm permits before the hearing.
(App’x A157 — A158); (App’x A296 In. 11 — A297 In. 2). This was
confirmed by the Court and conceded by plaintiffs’ counsel at the June
1st hearing. (App’x A229 In. 16-19; A296 In. 11 — A297 In. 2). Finally ,
as of the hearing, the Commissioner had already represented through
sworn affidavit that fingerprinting at DESPP would resume as of June
15, 2020, which was 90 days after the initial suspension was issued.
(App’x A125 — A126; A120 — A126); (App’x A080).

On June 8th, 2020, the Court granted the motion and issued a
preliminary injunction against the Governor and the Commissioner,
which addressed fingerprinting services only. The court’s injunction
order itself read as follows:

For the forgoing reasons, plaintiffs’ motion for a
preliminary injunction is GRANTED as follows:

13
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(1) The Governor of Connecticut shall modify
Executive Order No. 7E so that as of June 15,
2020, the fingerprint collection requirements
imposed by law under Conn. Gen. Stat. § 29-
17c(a) are no longer suspended for applications
who seek fingerprints for purposes of a permit or
certificate to acquire, carry, or possess firearms
that are subject to protection under the Second
Amendment; and,

(2) The Commissioner of the Department of
Emergency Services and Public Protection shall
not later than June 15, 2020, resume fingerprint
collection activities at DESPP locations as
required under Conn. Gen. Stat. § 29-17c(a) for
applicants seeking permits to acquire, carry, or
possess firearms that are subject to protection
under the Second Amendment.

(App’x A216 — A217).

In issuing its injunction against the Governor and Commissioner
on June 8th, the district court allowed a full week to pass and chose
June 15, 2020 (the very date that the State’s officials had already
represented DESPP would be resuming fingerprinting services at its
headquarters), as the enforcement date by which the Governor and
Commissioner needed to comply with the injunction order. See (App’x

A216 — A217 J9 (1) and (2)). Then, as the Governor had previously

represented he would do, the Governor i1ssued another Executive Order
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(No. 7YY) on June 10, 2020, which repealed Section 2 of Executive
Order 7E at issue in this case, effective June 15, 2020. (DC Doc. 72).
Further, as the Commissioner had previously averred would happen,
DESPP resumed fingerprinting services on dJune 15, 2020 at its
headquarters for firearms-related purposes. (DC Doc. 73).

The Governor and Commissioner timely appealed the district
court’s preliminary injunction order to this Court. (App’x A303)(2d Cir.

Doc. 1)(DC Doc. 87); Fed. R. App. Pro. 4 et seq.

SUMMARY OF ARGUMENT

The district court erred in determining that the plaintiffs satisfied
their burden of demonstrating that they possessed the standing
required to invoke the federal court’s subject-matter jurisdiction to seek
a preliminary injunction against the Governor and Commissioner.

Specifically, the court applied the wrong legal standard for
determining whether the plaintiffs possessed standing to pursue the
preliminary injunction against the state defendants. In its analysis, the
court specifically and incorrectly assessed whether the plaintiffs
demonstrated standing and actual injury only on the day they filed suit

(which was a month before the Court issued its decision on the
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injunction), instead of correctly analyzing whether the plaintiffs
satisfied injury and standing requirements at the time the Court
decided the motion for preliminary injunction and whether the
plaintiffs demonstrated at that time a sufficient likelihood of future
harm, as the law requires.

Further, the court incorrectly assessed whether any individual,
citizen plaintiff demonstrated actual injury that could be remedied
through injunction against the Governor and Commissioner specifically.
The court also erred by incorrectly analyzing the plaintiff CCDL’s claim
of organizational standing. The fact that the preliminary injunction as
issued does not actually redress any of the plaintiffs’ claimed injuries
further demonstrates the court’s error in evaluating standing.

Finally, the district court’s decision to issue the preliminary
injunction (and the manner in which the court entered it) constitutes an
abuse of discretion. The order was issued needlessly; it was not within
the range of permissible decisions. The Governor and Commissioner
had already averred, via sworn affidavit, changes to the practices at
DESPP as they concerned fingerprinting applications for firearm

permits, and the plaintiffs had already resolved their preliminary
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dispute with the municipalities concerning fingerprinting and
processing of temporary permit applications at those locations.
Nevertheless, the district court rushed to issue an injunction—
without jurisdiction to do so—and to bind the Governor and
Commissioner in the midst of an unprecedented national health crisis
and state-wide pandemic and state of emergency. This rushed and
needless decision provided no actual relief to the plaintiffs in this case,
and 1t violated a number of bedrock principles of constitutional law,
such as separation powers, the limited role and jurisdiction of the
federal courts, and perhaps most important, the established cannon of
constitutional avoidance that instructs federal courts to not decide
constitutional questions needlessly, prematurely, and especially when
the case can be decided on other grounds or when the issue can be
decided on other occasion with a better record. The Governor and

Commissioner’s offices” object and appeal.

7 Throughout this brief and throughout this litigation, the defense
refers to the defendants-appellants as the “Governor” and
“Commissioner” or with similar terms and titles for brevity and
convenience. However, these defendants are sued in an official capacity
only. (App’x A041 — A042 99 11, 12). The actual parties are therefore
the Office of the Governor of the State of Connecticut and the Office of
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ARGUMENT

I. The District Court Erred in Determining that the Plaintiffs
Possessed Standing to Pursue the Relief Sought in the
Preliminary Injunction.

A. Standard of Review.

Constitutional standing under Article III is a question of subject-
matter jurisdiction, which this Court reviews de novo on appeal. Shain
v. Ellison, 356 F.3d 211, 214 (2d Cir. 2004)(“[t]he existence of standing
1s a question of law that we review de novo.”); NASDAQ OMX Group,
Inc. v. UBS, Sec., LLC, 770 F.3d 1010, 1018 (2d Cir. 2014)(“review [of] a
district court’s challenged determination of subject matter jurisdiction
[is] de novo.”). “If plaintiffs lack Article III standing, a court has no
subject matter jurisdiction to hear their claim.” Cent. States Southeast

& Southwest Areas Health & Welfare Fund v. Merck-Medco Managed

Care, L.L.C., 433 F.3d 181, 198 (2d Cir. 2005)(citation omitted).

the Commissioner of the Connecticut Department of Emergency
Services and Public Protection, instead of the individuals that occupy
those Offices. See e.g., Tanvir v. Tanzin, 894 F.3d 449, 458-59 n. 7 (2d
Cir. 2018)(citing Fed. R. Civ. Pro. 17(d); 25(d)).
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B. The District Court Erred By Applying the Incorrect
Legal Standard for Analyzing Standing When
Deciding the Plaintiffs’ Motion for Preliminary
Injunction Against the Governor and Commissioner.

“Federal courts ‘are courts of limited jurisdiction whose power is
limited strictly.” There is always a ‘presumption against jurisdiction.”
Garanti Finansal Kiralama A.S. v. Aqua Marine & Trading Inc., 697
F.3d 59, 64 (2d Cir. 2012)(quoting Ahmed v. Holder, 624 F.3d 150, 154
(2d Cir. 2010); Miller v. United States, 78 U.S. 268, 299, 11 Wall. 268
(1870); and citing 13 Charles Alan Wright, et al., Federal Practice &
Procedure § 3522 (3d ed. 2012)).

“It has been the rule since nearly the inception of our republic that
subject matter jurisdiction may be raised any time.” United States v.
Bond, 762 F.3d 255, 263 (2d Cir. 2014)(quotations omitted). “Subject
matter jurisdiction is a ‘threshold question that must be resolved . . .

)

before proceeding to the merits.” Id. (internal citations omitted). “A
case 1s properly dismissed for lack of subject matter jurisdiction under
Rule 12(b)(1) when the district court lacks the statutory or

constitutional power to adjudicate it.” Makarova v. United States, 201

F.3d 110, 113 (2d Cir. 2000). “A plaintiff asserting subject matter
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jurisdiction has the burden of proving by a preponderance of the
evidence that it exists.” Id. (citation omitted).

“Article III, § 2, of the Constitution extends the Gjudicial Power’ of
the United States only to ‘Cases’ and ‘Controversies.” Steel Co. v.
Citizens for a Better Env’t, 523 U.S. 83, 102 (1998)(quoting U.S. Const.
art III, § 2). “In its constitutional dimension, standing imports
justiciability: whether the plaintiff has made out a ‘case or controversy’
between himself and the defendant within the meaning of Art. III.”
Cortlandt St. Recovery Corp. v. Hellas Telecomm., S.a.r.l, 790 F.3d 411,
417 (2d Cir. 2015)(quoting Warth v. Seldin, 422 U.S. 490, 498 (1975)).
“Standing to sue is part of the common understanding of what it takes
to make a justiciable case.” Steel Co., 523 U.S., at 102 (citation
omitted).

Standing 1s “an essential and unchanging part of the case-or-
controversy requirement of Article II1.” Lujan v. Defs. of Wildlife, 504
U.S. 555, 560 (1992)). “Whether a claimant has standing is the
threshold question in every federal case, determining the power of the
Court to entertain the suit.” Id. (quoting Fair Hous. in Huntington

Comm. Inc. v. Town of Huntington, 316 F.3d 357, 361 (2d Cir. 2003)).
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Therefore, “[i]f plaintiffs lack Article III standing, a court has no
subject matter jurisdiction to hear their claim.” Cent. States Southeast
& Southwest Areas Health & Welfare Fund, 433 F.3d at 198 (citation
omitted). That is, “[w]ithout jurisdiction the court cannot proceed at all
in any cause. dJurisdiction is power to declare the law, and when it
ceases to exist, the only function remaining to the court is that of

)

announcing the fact and dismissing the cause.” In Touch Concepts, Inc.
v. Cellco P’ship, 788 F.3d 98, 101 (2d Cir. 2015)(emphasis
added)(quoting Ex Parte McCardle, 74 U.S. 506, 514, 7 Wall. 506
(1868)). “For a court to pronounce upon the meaning or the
constitutionality of a state or federal law when it has no jurisdiction to
do so 1s, by very definition, for a court to act wltra vires.” Steel Co., 523
U.S. at 101-102 (italics added).

“The irreducible constitutional minimum of standing contains
three elements. First, the plaintiff must have suffered an ‘injury in fact’
. ... Second, there must be a causal connection between the injury and
the conduct complained of. . . . Third, it must be likely, as opposed to

merely speculative, that the injury will be redressed by a favorable

decision.” Lujan, 504 U.S. at 560-61 (citations omitted)).
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Finally, standing is not limited to just a plaintiff possessing
standing to file compliant in the first place, each plaintiff must properly
demonstrate sufficient standing for each claim brought and standing for
each form of relief sought, throughout the different stages of the case.
See Davis v. FEC, 554 U.S. 724, 734 (2008). “Standing is not dispensed
in gross.” Id. (quoting Lewis v. Casey, 518 U.S. 343, 358, n.6 (1996)).
“Rather, ‘a plaintiff must demonstrate standing for each claim he seeks
to press’ and ‘for each form of relief’ that is sought.” Dauvis, 554 U.S. at
734 (quoting DaimlerChrysler Corp., 547 U.S. at 352 (quoting Friends
of Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), 528 U.S. 167, 185 (2000)).

As an initial matter, the district court erred from the outset by
applying the incorrect legal standard when assessing the plaintiffs’
standing to seek preliminary injunctive relief. The law requires that a
plaintiff seeking injunctive relief cannot rely on past injury, but instead
must demonstrate current injury or sufficient likelihood of future
injury. “A plaintiff seeking injunctive or declaratory relief cannot rely
on past injury to satisfy the injury requirement but must show a
likelihood that he or she will be injured in the future.” See, e.g.,

Deshawn E. by Charlotte E. v. Safir, 156 F.3d 340, 344 (2d Cir. 1998);
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Christa McAuliffe Intermediate Sch. PTO, Inc. v. De Blasio, 788 Fed.
App’x. 85, 85 (2d Cir. 2019)(summary order)(quoting Deshawn E., 156
F.3d at 344). This makes sense, since without ongoing or future injury,
there would be nothing to enjoin, and no jurisdiction to issue an
injunction that redresses nothing, for that would amount to an
impermissible advisory opinion. See Deerfield v. FCC, 922 F.2d 420,
427 (2d Cir. 1993)(“One facet of the case-or-controversy requirement is
that an Article III court is not permitted to render advisory
opinions.”)(collecting case).

The district court in this case incorrectly decided that question of
whether there was alleged injury at the time the lawsuit was initially
filed was the only issue that mattered for standing analysis on the
preliminary injunctive claims (App’x A200), instead of requiring likely
(“certain impending”) injury in the future, which is what the law
requires for plaintiffs seeking injunctive relief instead of damages for
past injury. See Deshawn E., 156 F.3d at 344 (citing City of Los Angeles
v. Lyons, 461 U.S. 95, 105-06 (1983)); Clapper v. Amnesty Int’l USA, 568

U.S. 398, 409 (2013).
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So, even if plaintiffs’ injury claimed in the complaint at the
beginning of the case—their alleged past injury—were sufficient to
confer standing to pursue damages against the municipal defendants
for past harm, that does not suffice to confer standing to pursue
injunctive relief against the Governor or Commissioner. “Standing is
not dispensed in gross.” Dauvis, 554 U.S. at 734 (quoting Lewis, 518 U.S.
at 358, n.6). “Rather, a plaintiff must demonstrate standing for each
claim he seeks to press and for each form of relief that is sought.”
Davis, 554 U.S. at 734 (citation omitted).

It is entirely possible for a plaintiff to possess standing to seek
damages but also lack standing to seek injunctive relief, as this Court
held in Shain. See Shain, 356 F.3d at 212-16 (reversing a district
court’s order issuing an injunction against government, prison officials).
There, the plaintiff possessed standing to seek money damages for an
unconstitutional strip search and even obtained a judgment in
damages. Id. However, despite possessing standing to seek and obtain
damages, “whether [the plaintiff] has standing to seek injunctive relief
1s a different matter. If [the plaintiff] lacks standing, we lack subject-

matter jurisdiction to entertain a request for such relief.” Id. at 215.
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In making that determination, this Court again confirmed what
Deshawn E., and Lyons established before: when seeking an injunction,
a plaintiff “cannot rely on past injury to satisfy the injury requirement
but must show a likelihood that he will be injured in the future.”
Shain, 356 F.3d at 215 (citing Deshawn E. and Lyons). The Court made
clear in Shain that the Supreme Court’s and Second Circuit’s
jurisdictional precedents require a plaintiff to demonstrate ongoing or
the likely future harm in order to establish sufficient standing to pursue
an injunction in federal court, regardless of whether they can bring
other claims for damages. See Shain, 356 F.3d at 214-216. That 1is,
“Deshawn E. thus suggests—and Lyons confirms—that a plaintiff
seeking injunctive relief must demonstrate both a likelihood of future
harm and the existence of an official policy or its equivalent.” Shain,
356 F.3d at 216 (original emphases)(citing Deshawn E., 156F.3d at 344-
45; Lyons, 461 U.S. at 105-06).

In Shain, this Court reversed the district court in that case, which
had issued an injunction concerning strip searching policies, because
the plaintiff was no longer in prison or likely to be subject to the policies

in the future. Shain, 356 F.3d at 212-16. The purported injury at issue
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was too hypothetical or speculative to be enjoined. The plaintiff there
failed to show that he was likely to be subject to the strip search policy
again, just as the plaintiff in Lyons failed to show that he was likely to
be subject to a police chokehold again. The claims in those cases failed
to satisfy the requirement that the injury was certainly impending,
which is what the Supreme Court requires for Article III standing to
pursue injunctive relief. “[W]e have repeatedly reiterated that
‘threatened injury must be certainly impending to constitute injury in
fact,” and that ‘[a]llegations of possible future injury’ are not sufficient.”
Clapper, 568 U.S. at 409 (original emphasis)(collecting cases).

To have standing to pursue injunctive relief against the Governor
and Commissioner, the plaintiffs in this case needed to demonstrate
current, ongoing injury at the time or likelihood of future, certain
impending injury that needed to be enjoined against the Governor and
Commissioner specifically. See Deshawn E., 156 F.3d at 344; Lyons 461
U.S. at 105-06; Shain, 356 F.3d at 212-16. Like the plaintiffs in Lyons
and Shain, the plaintiffs here failed their burden as addressed in
further detail below. But the district court here erred by applying the

wrong legal standard.
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The district court erroneously held that the “standing inquiry
remains focused on whether the party invoking jurisdiction had the
requisite stake in the outcome when the suit was filed.” (App’x
A200)(original emphasis)(citations omitted). @ The court therefore
incorrectly relied on the determination that the plaintiffs allegedly
satisfied standing requirements “on the date last month that this
lawsuit was filed.” This was error. That may well be true for plaintiffs’
claims for damages against the municipal defendants, but it 1is
insufficient for claims for preliminary injunctive relief against the
Governor’s and Commissioner’s offices.

Critically, the district court’s own questioning at the injunction
hearing demonstrates this further and confirms that the court should
have focused on the alleged injury at the time of deciding the injunction:
“THE COURT: Okay. So again, I'm focusing, because you're moving for
a preliminary injunction here, I'm focusing on the here and now.” (App’x
A241)(emphasis added). Focusing on the here and now required the
plaintiffs to demonstrate sufficient legal injury and standing to pursue
the injunction at that point, not merely through what is alleged to have

happened before. If there i1s not a current, ongoing, or certain
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impending future problem, and instead only a past one, then there is
nothing to enjoin, and the plaintiff’s lack standing to seek that type of
remedy.

As detailed further in the sections below, the plaintiffs were
suffering no actual injury at the time of the decision on the preliminary
injunction. Their claimed harms had been resolved. Several of the
plaintiffs had reached a settlement that resolved their injunction
disputes with the relevant municipalities and their officials (who were
then no longer party to the injunction proceedings), where those towns
agreed to resume fingerprinting and processing services. And for the
other individual defendant (Gervais), he conceded that he did not need
to be fingerprinted, he already had a temporary firearm permit, he
possessed a firearm, and DESPP was again processing applications at
that time, which DESPP had already resumed before the hearing on the
mnjunction. (App’x A105 — A107); (App’x A074 § 10); (App’x A157 —
A158); (App’x A296 In. 11 — A297 In. 2). The organizational plaintiff
CCDL also failed to demonstrate sufficient organizational standing at
the time, as detailed below. In short, at the time the district court

decided the preliminary injunction, none of the plaintiffs were subjected
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to any ongoing harm, and therefore all of the plaintiffs lacked standing
to pursue preliminary injunctive relief.

Therefore, had the district court applied the correct legal standard
and required the plaintiffs to demonstrate that they each were
separately suffering actual injury at the time that the motion for
preliminary injunction was heard and decided, and that this harm was
likely to continue in the future, the court would have determined that
the plaintiffs here failed to establish such injuries and failed to
establish any impending future injuries.

For this reason alone, this Court should reverse and vacate the
district court’s order issuing the preliminary injunction. The district
court applied the wrong legal standard. It therefore erred in
determining whether it possessed jurisdiction to even entertain—lIlet
alone grant—the preliminary injunction. This Court should reverse

that error.
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C. Each of the Plaintiffs Failed to Demonstrate
Cognizable Injury in Fact Sufficient to Establish
Standing for any of the Plaintiffs at the Time the
Court Decided the Motion for a Preliminary
Injunction.

“The law of Article III standing, which is built on separation-of-
powers principles, serves to prevent the judicial process from being used
to usurp the powers of the political branches.” Clapper, 568 U.S. at 408
(collecting cases). “If a dispute is not a proper case or controversy, the
courts have no business deciding it, or expounding the law in the course
of doing so.” Steel Co., 523 U.S., at 102 (quoting Allen, 468 U.S. at 750).

1. Plaintiffs Jones, Skilton, Lowman, Coll, and
Brown were able to be fingerprinted by local law
enforcement.

Because standing is not dispensed in gross, each specific plaintiff
to this case was required to establish standing for each separate claim
(including those against the Governor and Commissioner) and for each
separate claim of relief, including preliminary injunctive relief. See
Davis, 554 U.S. at 734. This requires plaintiff-specific standing
analysis for each claim and each plaintiff. See Havens Realty Corp. v.

Coleman, 455 U.S. 363, 373-74 (1982)(Supreme Court assessing

“whether each of the [plaintiffs] in the present case has the requisite
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standing.”)(emphasis added). Plaintiff-specific, claim-specific standing
analysis for the preliminary injunctive claims against the Governor and
Commissioner are addressed in turn herein. Had the district court
correctly conducted this analysis, it would have compelled the decision
that plaintiffs all lacked standing to pursue a preliminary injunction
against the Governor or Commissioner.

Plaintiffs Jones, Skilton, Lowman, Coll, and Brown all resolved
their disputes with their local, municipal law enforcement agencies
earlier in the case, negating any need for preliminary injunctive relief
on their claims. (App’x A198 — A199); (DC Docs. 42; 43; 44; 45; 48; 30;
34; 35). For all individual plaintiffs except Gervais,® the plaintiffs
essentially claimed that at the outset of the case, they could not obtain
a firearm permit or certificate because—following the Governor’s
executive order—the local, municipal police departments for each of
these plaintiffs ceased conducting fingerprinting services or processing

applications at the local level. (App’x A043 — A054).

8 As detailed further below, Gervais makes no claim regarding
fingerprinting services, though his separate claims regarding processing
applications were resolved before the injunction hearing.

31



Case 20-2078, Document 36, 10/14/2020, 2952353, Page39 of 70

For each of the relevant municipalities (Vernon, Farmington,
Ansonia, Bristol), each of the corresponding plaintiffs resolved any
preliminary dispute with the named defendants who work for those
municipalities. (DC Docs. 48; 42, 43, 44, 45). They therefore expressly
abandoned all attempts to pursue a temporary restraining order or
preliminary injunction against those municipalities or their offices or
officials, who are separate defendants in this -case. See (id.)
Importantly, the plaintiffs reached that resolution and abandonment
before the hearing and adjudication of the motion for preliminary
injunction against the Governor and Commissioner. See (DC Docs. 30;
34; 35; 41; 42; 43; 44; 45; 48; 57; 65; 70).

So, at the time the district court heard and decided the motion
seeking the preliminary injunction, each of these individual plaintiffs
had fully resolved their preliminary injunctive concerns regarding
fingerprinting and processing of their applications with their relevant
local law enforcement agencies and officials. (App’x A198 — A199); (DC
Docs. 42; 43; 44; 45; 48; 30; 34; 35). Also important, these plaintiffs

resolved these disputes despite the challenged Executive Order 7E
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remaining in effect at that time, and they did so independently without
involvement from the Governor’s or Commissioner’s offices.

Perhaps most important, none of these defendants sought
fingerprinting services (or any actual injunctive or practical measure)
from DESPP or its Commissioner, or from the Governor. None of these
specific plaintiffs sought to be fingerprinted at DESPP headquarters or
any other State facility. Instead, as confirmed by their complaint, these
plaintiffs all simply wished to be fingerprinted at their local police
departments or to have those local police departments process their
applications for a temporary permit because that is where they must
begin their application process. (App’x A043 — A054). In short, for
these individual plaintiffs (Jones, Skilton, Lowman, Coll, and Brown),
their injunctive disputes in this case were with the corresponding
municipal defendants, with whom they settled and resolved their initial
concerns. At that point, there was no and could be no legitimate claim
for a preliminary injunction against the Commissioner or the Governor,
assuming arguendo that there ever could have been such a remedy in
this case against these defendants, given the discretionary nature of

Executive Order 7E 9 2 and the acts of separate municipal government
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defendants in exercising their own discretion based on the needs of
their own communities. This is because at that point there was no
existing, actionable injury to remedy by injunction from these two
specific defendants.

This further demonstrates how the district court’s application of
the wrong legal standard led to the wrong result. By simply declaring
that past injury was all that was relevant for standing to pursue an
injunction, the district court incorrectly swept past this plaintiff-
specific, injury-specific analysis. See Havens Realty Corp., 455 U.S. at
373-74 (Supreme Court assessing “whether each of the [plaintiffs] in the
present case has the requisite standing.”)(emphasis added). When
applying the correct legal standard and analysis, it becomes clear that
Jones, Skilton, Lowman, Coll, and Brown all lacked standing to seek
preliminary injunctive relief against the Governor and Commissioner.
The district court erred in ruling otherwise.

2.  Plaintiff Gervais also lacked standing at the time
the injunction was heard and decided.

The only remaining individual, citizen plaintiff is Gervais, and he
also lacked standing to seek an injunction against the Governor or
Commissioner. In fact, it does not even appear that he obtained relief
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from the district court’s preliminary injunction. See (Appx A216 —
A217). Gervais did not need any fingerprinting services—from either
DESPP or from a municipality—and he therefore could not seek
preliminary injunctive relief regarding fingerprinting in this action.
The district court’s preliminary injunction order does not address (or
redress) any claims or allegations of Gervais. (App’x A216 — A217).
Instead, the order addresses only fingerprinting services. Id.; see also
(App’x A287 In. 8-9)(district court acknowledging that “the principal
roadblock here is the ability to fingerprint.”).

Further, Gervais also alleges and concedes that he had already
been fingerprinted, had already obtained a temporary permit, had
already obtained a firearm, and he makes no claim that the temporary
permit expired or would expire during the COVID crisis. (App’x A049
99 44, 45); (App’x A074 9 10). Gervais’ claim concerned only DESPP
processing of his application for State-wide permit status, not
fingerprinting. DESPP had resumed processing permit applications
before the injunction hearing. (App’x A157 — A158); (App’x A296 In. 11
— A297 In. 2). Gervais’ counsel conceded this at argument, and the

district court tailored its injunction to focus on fingerprinting only.
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(App’x A296 In. 11 — A297 In. 2); (App’x A229 In. 16-19); (App’x A216 —
A217). In short, Gervais lacked standing to pursue the injunction
sought and issued against the Governor and Commissioner.

3. The CCDL lacked standing to pursue the
injunction against the Governor and
Commissioner because its theory of injury is
insufficient to constitute an actionable injury-in-
fact.

The only remaining plaintiff in the case is CCDL itself as an
organization, separate from the individual plaintiffs. The CCDL also
lacked standing. “An organization may have standing in either of two
ways.” Irish Lesbian & Gay Org. v. Giuliani, 143 F.3d 638, 649 (2d Cir.
1998). “It may file suit on its own behalf ‘to seek judicial relief from
injury to itself and to vindicate whatever rights and immunities the
association itself may enjoy.” Irish Lesbian & Gay Org., 143 F.3d at
649 (quoting Warth, 422 U.S. at 511). “It may also assert the rights of
1its members under the doctrine of associational standing.” Irish
Lesbian & Gay Org., 143 F.3d at 649 (citing Hunt v. Washington State

Apple Advertising Comm’n, 432 U.S. 333, 343-45 (1977)). That is, the

organization can claim ‘organizational standing’ and litigate its own
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injuries, or it can claim ‘associational standing’ if seeking to litigate the
alleged harms of its members on their behalf.

Here, there is no claim of associational standing, and CCDL could
not claim associational standing because CCDL brings this action
pursuant to 42 U.S.C. § 1983. See (App’x A039 — A040 9 2, A054, A056,
A058, A059 Headings). This Circuit has repeatedly and consistently
held that organizations “do not have standing to assert claims under 42
U.S.C. § 1983 on behalf of their members.” Christa McAuliffe
Intermediate Sch. PTO, Inc. v. de Blasio, 788 F. App’x 85 (2d Cir.
2019)(summary order); see also Aguayo v. Richardson, 473 F.2d 1090
(2d Cir. 1973)(“Neither [the] language nor the history [of § 1983]
suggests that an organization may sue under the Civil Rights Act for
the violations of rights of members.”). “It is the law of this Circuit that
an organization does not have standing to assert the rights of its
members in a case brought under 42 U.S.C. § 1983, as we have
‘interpret[ed] the rights [§ 1983] secures to be personal to those
purportedly injured.” Nnebe v. Daus, 644 F.3d 147, 156 (2d Cir. 2011)
(quoting League of Women Voters of Nassau Cnty. v. Nassau Cnty. Bd.

of Supervisors, 737 F.2d 155, 160 (2d Cir. 1984)); N.Y. State Citizens’
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Coalition for Children v. Poole, 922 F.3d 69, 74-75 (2d Cir. 2019)(“In a
string of opinions, this Court has held that organizations suing under
Section 1983 must, without relying on their members’ injuries, assert
that their own injuries are sufficient to satisfy Article III’s standing
requirements.”).

Instead, litigation in this case turned on whether CCDL possessed
separate, organizational standing to pursue the injunction against the
Governor or Commissioner. See (App’x A203 — A204). That 1s, whether
CCDL itself was harmed directly and whether it could demonstrate,
through clear or substantial showing, an actionable injury sufficient to
mandate an injunction against government officials. The CCDL
asserted this type of standing in its complaint, and it specifically
claimed organizational standing under a diverting-of-resources theory.
See (App’x A040 9 4)(“CCDL has expended and diverted resources, and
1s adversely and directly harmed, because of Defendants’ conduct as
challenged herein.”).

“Like an individual plaintiff, an organization must show actual or
threatened injury in fact that is ‘fairly traceable to the alleged illegal

action and likely to be redressed by a favorable court decision.” Nat’l
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Rifle Ass’n of Am., No. 1:20-CV-0385(MAD)(DJS), 2020 WL 4732110,
2020 U.S. Dist. LEXIS 146279, *14 (N.D.N.Y Aug. 14, 2020)(quoting
Ragin v. Harry Macklowe Real Estate Co., 6 F.3d 898, 904 (2d Cir.
1993)). “To meet that test, ‘the plaintiff organization must prove that it
has suffered an injury in fact, that the injury and the challenged
conduct are causally connected, and that the injury will likely be
redressed by a favorable decision.” Id. (quoting Doe v. Vill. of
Mamaroneck, 462 F. Supp. 2d 520, 541 (S.D.N.Y. 2006) (citing Lujan,
504 U.S. at 560-61)). “[A]n organization’s abstract concern with a
subject that could be affected by an adjudication does not substitute for
the concrete injury required by Art. III.” Ragin, 6 F.3d at 905 (quoting
Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 40 (1976)).
“Moreover, an organization lacks standing to sue in its own right
as a result of injuries that are not fairly traceable to the defendant.”
Nat’l Rifle Ass’n of Am., 2020 U.S. Dist. LEXIS 146279, *14 (quoting
Doe, 462 F. Supp. 2d at 541 (citing Bennett v. Spear, 520 U.S. 154, 162
(1997))). “An organization cannot manufacture injury in fact by

bootstrapping the expenditure of resources on the lawsuit in which it
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alleges that it has standing.” Nat’l Rifle Ass’n of Am., 2020 U.S. Dist.
LEXIS 146279, *14 (quoting Doe, 462 F. Supp. 2d at 541).

Further, an organization seeking injunctive relief “must carry the
burden of establishing that [it] has sustained or i1s immediately in
danger of sustaining some direct injury as the result of the challenged
official conduct.” Juvenile Matters Trial Lawyers Ass’n, 363 F. Supp. 2d
at 245 (quoting Shain, 356 F.3d at 215). “Abstract injury is not enough;
rather, the injury or threat of injury must be both real and immediate,
not conjectural or hypothetical.” Id. (internal quotation marks omitted);
see also Lyons, 461 U.S. at 101-02. “[T]hreatened injury must
be certainly impending to constitute injury in fact,” and . . . ‘allegations
of possible future injury’ are not sufficient.” Clapper, 568 U.S. 398, 409
(original emphasis).

An organization “cannot rely on past injury to satisfy the injury
requirement but must show a likelihood that [it] . . . will be injured in
the future.” Juvenile Matters Trial Lawyers Ass’n, 363 F. Supp. 2d at
245 (quoting Deshawn E., 156 F.3d at 344). Finally, the organization’s
purported injury must be concrete and particularized, not abstract or

generalized: “Our decisions make clear that an organization’s abstract
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concern with a subject that could be affected by an adjudication does not
substitute for the concrete injury required by Art. II1.” Simon v. E. Ky.
Welfare Rights Org., 426 U.S. 26, 40 (1976)); see also Ragin, 6 F.3d at
904 (quoting Simon).

Here, the complaint itself fails to allege facts sufficient to
establish organizational standing for plaintiff CCDL to begin with. See
generally (App’x A038 — A065). And in litigating the motion for
preliminary injunction, the CCDL failed to demonstrate any certain,
impending injury that would occur absent the preliminary injunction
entered by the district court. Instead, CCDL’s complaints and other
filings focus on what the municipal defendants did before the lawsuit
was filed, which the individual plaintiffs and the CCDL all settled for
preliminary injunctive purposes before the hearing even occurred. See
(DC Docs. 34; 35; 41; 42; 43; 44; 45; 48; 57; 65); (App’x A038 — A065);
(App’x A0O01 — A029).

Also, it is worth restating that the CCDL specifically pleads and
asserts a “diversion of resources” theory of organizational standing.
(App’x A040 Y 4). However, the mere contents of the complaint itself

dispose of that theory of standing because the complaint demonstrates
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that legal action and advocacy are part of the CCDL’s mission, not new
activities the organization was forced to take on. In fact, the complaint
specifically alleges that legal action and advocacy are part of the
CCDL’s functions and mission in the first place. (App’x A040 § 4). That
1s, lawsuits and advocacy such as this are what CCDL does; it 1s part of
1ts mission.

Therefore, under the case law there can be no legitimate claim
that allocating time or resources to this matter could constitute some
sort of depletion or diversion of resources such that it somehow
constitutes actual, actionable injury. The CCDL and its leaders engage
In such advocacy to advance the right to bear arms. This is what they
do. It is the basis of the organization’s mission and existence. “An
organization cannot manufacture injury in fact by bootstrapping the
expenditure of resources on the lawsuit in which it alleges that it has
standing.” Nat’l Rifle Assn of Am. v. Cuomo, No. 1:20-CV-
385(MAD)(DJS), 2020 WL 4732110, 2020 U.S. Dist. LEXIS 146249, *14
(N.D.N.Y. Aug. 14, 2020)(quoting Doe v. Vill of Mamaroneck, 462 F.
Supp. 2d 520, 541 (S.D.N.Y 2006)); see also Fair Housing Council of

Suburban Philadelphia v. Montgomery Newspapers, 141 F.3d 71, 78 (3d
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Cir. 1998) (finding a lack of standing where “[t]he record [did] not
establish that the [plaintiff] altered its operations in any way as a
result of the allegedly discriminatory advertisements or diverted any of
its resources to a bona fide investigation”); National Taxpayers Union,
Inc. v. U.S., 68 F.3d 1428, 1434 (D.C. Cir. 1995)(“The impact of Section
13208 wupon [plaintiff’'s] programs, such as its educational and
legislative initiatives, also does not constitute an injury in fact.”).
Simply stated, courts routinely reject arguments like the one

offered by CCDL. In fact, in Young Advocates for Fair Educ. v. Cuomo,
359 F. Supp. 3d 215 (E.D.N.Y. 2019), the court there expressly rejected
the argument of an advocacy group claiming that expending resources
on such advocacy would constitute actual injury. There, the court held:

[I]f the Court were to accept this argument, it

would be difficult to conceive of a case in which

an organization or individual would not have

standing to challenge a statute that they find

politically or socially disagreeable .. . . If any

plaintiff with a strong objection to a statute could

manufacture standing by spending time and

money opposing that very statute—and then

arguing that the expenditure of that time and

money was itself an injury—there would be no

real constraint upon standing at all, except
perhaps the size of the plaintiff’s bank account.
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Young Advocates for Fair Educ., 359 F. Supp. 3d at 231 (original
emphasis).

Another court ruled similarly in Pen Am. Ctr., Inc. v. Trump, 448
F. Supp. 3d 309, 323-27 (S.D.N.Y. 2020). There, the court rejected
claims of direct organizational standing (including arguments asserting
diversion-of-resources theories) of an advocacy group whose mission and
core activities was to advocate and monitor the free speech rights of
journalists. Id. The Court held that “PEN America’s ‘primary mission’
and ‘bedrock work’ are to ‘defend the liberties that make creative
expression possible’ . . . .” Id. at 325. That is, “[s]imply because
Plaintiff may have adjusted the relative amounts of money it spends on
domestic and international core activities does not establish injury.” Id.
at 326.

Here, the same logic applies. Just as “a core activity of PEN
America is to advocate for and monitor the free speech rights of
journalists in the United States,” id. at 326, a core activity of CCDL is
to monitor, advocate, and litigate the right to bear arms through legal
action. This i1s not and cannot be disputed, as CCDL expressly alleges

this in one of the very first paragraphs in each of its complaints:
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“[CCDL’s] mission 1s to preserve the effectiveness of the Second
Amendment through legislative and grassroots advocacy, education,
research, publishing, legal action and programs focused on the
Constitutional right to keep and bear arms.” (App’x A040, 9
4)(emphasis added); see also (App’x A003 g 4); (App’x A223 In. 16-
25)(plaintiff conceding again at oral argument that “the mission of the
CCDL 1is to preserve the effectiveness of the Second Amendment
through [inter alia] . . . legal action . . . on the constitutional right to
keep and bear arms.”). This defeats CCDL’s diversion of resources
theory, according to the case law.

Decisions analyzing organization standing based on a “diversion of
resources theory” distinguish between instances where a defendant’s
conducted required a plaintiff to divert its resources and provide new

services versus existing services, where no injury would exist, which the

9 Not only do the plaintiffs allege and concede that CCDL’s mission
and core functions include bringing legal actions to advance Second
Amendment rights, the dockets also bear this out. See New York State
Rifle & Pistol Ass’n v. Cuomo, 804 F.3d 242 (2d Cir. 2015)(CCDL as
party plaintiff-appellant); Shew v. Malloy, 994 F. Supp. 2d 234 (D.
Conn. 2014)(CCDL as party plaintiff); Ross v. Mellekas, No. 3:20-CV-
0319(JBA), 2020 U.S. Dist. LEXIS 140360 (D. Conn. Aug. 5,
2020)(CCDL as party plaintiff).
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district court in this case recognized. See (App’x A203 — A204)(citing
Make the Rd. New York v. Cuccinelli, 419 F. Supp. 3d 647, 657
(S.D.N.Y. 2019)). However, the district court committed plain error
when applying law to the actual facts in this case and failing to make
this critical distinction.

The district court notably erred in its standing analysis by
1gnoring CCDL’s concession that its mission and core principles include
bringing legal actions to advance Second Amendment rights. (App’x
A200 — A204). In fact, the district court specifically listed the other
alleged functions of CCDL in its analysis but then omitted reference
and analysis to “legal action” or litigation practices as one of CCDL’s
established missions. (App’x A204). The district court did reference
“CCDL’s usual activities to engage in legislative and grassroots
advocacy, education, and research on behalf of Second Amendment
rights.” See (App’x A204). However, the court ignored the fact that
CCDL concedes that legal action is part of its core mission. Compare
(App’x A204)(listing “usual activities to engage in legislative and
grassroots advocacy, education, and research on behave of Second

Amendment rights.”) with (App’x A040 9 4)(CCDL conceding that its
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core mission includes “legislative and grassroots advocacy, education,
research, publishing, legal actions and programs focused on the
Constitutional right to keep and bear arms.”)(emphasis added). In
short, CCDL’s activities viewed within the context of this litigation fall
squarely within its mission and core activities. The district court erred
in ruling otherwise and either failed to evaluate that CCDL admits that
it 1s an advocacy group that litigates Second Amendment legal issues as
part of its core mission.

The district court’s justification for holding that CCDL possessed
organization standing was that two things qualified as sufficiently new
activities to constitute diversion of resources. One was responding to
inquiries from members of the public, and the other was the “pre-
litigation letter” that CCDL sent to the Governor in attempt to lobby a
change in the government’s policy. (App’x A204); (App’x A086).

The district court held that these two functions somehow failed to
fall within the CCDL’s stated mission, including education, research,
and grass roots and legislative advocacy. (App’x A204). This was plain
error. Responding to emails or calls from citizens cannot seriously be

deemed to be outside of CCDL’s normal, existing functions. The
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organization alleges that it “has over 34,000 members and supporters
nationwide.” (App’x A040 § 4). Presumably they do not all meet in
person together and all at once in order to communicate. Emails and
phone calls are surely involved on a regular basis as part of the

»” &«

organization’s functions of “education,” “research,” “publication,” and
“legislative and grass roots advocacy.”

The pre-litigation letter also fails to qualify as a new function
sufficient to constitute diversion of resources such that it constitutes
actual, legal injury sufficient to give the organization grounds to sue in
federal court. The fact that the president of CCDL sent a letter to the
Governor in an attempt to lobby for a policy change based on an
assertion of how the Governor’s order effected the constitutional rights
of citizens does not constitute a diversion away from legislative and
grass roots advocacy. It is legislative or grass roots advocacy. It is
literally the organization attempting to lobby a change in government
policy from the chief law maker and chief executive of the government
of the State of Connecticut. In fact, that attempt was not only advocacy,

1t was done with research, through a published letter (publication), in

an attempt to educate and persuade the Governor’s office (education
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and advocacy), and in advance of possible legal action (legal action).
The pre-litigation letter checks off nearly all of the functions of CCDL’s
mission. The district court erred in ruling the CCDL establishing

organizational standing. This Court should correct that error.

No plaintiff in this case had standing under Article III to pursue a
preliminary injunction against the Governor or Commissioner in the
contexts presented in this case. This Court should reverse the district
court’s decision, vacate the preliminary injunction entered against the
Governor and Commissioner, and mandate that all claims seeking
injunctive relief against the Governor and Commissioner be dismissed.

D. The District Court’s Order Enjoining the Governor’s

Office and Commissioner’s Office Fails to Redress the
Purported Injuries.

“The ‘irreducible constitutional minimum of standing’ contains
three requirements.” Steel Co., 523 U.S. at 102 (quoting Lujan, 504
U.S. at 560). The “triad of injury in fact, causation, and redressability
constitutes the core of Article III's case-or-controversy requirement, and

the party invoking federal jurisdiction bears the burden of establishing

1ts existence.” Steel Co., 523 U.S. at 103—-04 (footnote omitted; citation
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omitted). While much standing jurisprudence focuses on the injury
requirements, the causation and redressability requirements are also
core, critical elements that plaintiffs must satisfy to invoke the federal
courts’ limited jurisdiction. All three are required for a reason, in order
to protect separation of powers and prevent courts from needlessly
1ssuing advisory opinions. Redressability is particularly important, as
it ensures that the correct defendant is being subjected to the
jurisdiction of the federal court. Here, that is critical as the plaintiffs
sought to enjoin the wrong defendants after settling with the right ones.

The district court’s order enjoining the Governor and
Commissioner lacks redressability, a fundamental requirement for
standing. See Tweed-New Haven Airport Auth. v. Tong, 930 F.3d 65, 70
(2d Cir. 2019)(in order to establish Article standing and jurisdiction,
plaintiff must demonstrate “redressability, or a non-speculative
likelihood that the injury can be remedied by the requested relief”). The
order does not actually fix any of the alleged or purported harms
claimed by the plaintiffs.

The order addresses only fingerprinting services, which no

plaintiff has ever claimed the State failed to provide them. See (App’x
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A216 — A217). None of the individual plaintiffs were seeking
fingerprinting services at the DESPP headquarters. Not one. Instead,
the only plaintiffs seeking to be fingerprinted sought such services from
the municipalities where they lived, and they resolved any disputes
with those separate parties in this lawsuit before the injunction
hearing. (DC Docs. 35; 41; 42; 43; 44; 45; 48; 57).

The injunction fails to redress any needs or concerns of the specific
individual plaintiffs at all. Instead—when viewed in context with the
district court’s questioning from argument—it appears the decision
improperly looks to possible or hypothetical claims or gripes of citizens
elsewhere in the State that may (or may not) have a claim, but who
certainly never brought one before the federal court of limited
jurisdiction to decide specific cases and controversies. It appears
instead that the district court allowed the plaintiffs to bootstrap an
alleged past injury, against separate defendants that had since been
resolved, in order to enjoin the State’s officials concerning
fingerprinting services that have never been at issue in this case, all out
of some concern about possible or potential other citizens who are not

part of this case.
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Essentially, the district court issued an advisory opinion that did
not redress any current existing injury of a single plaintiff in this case.
Or, to the extent the decision can be viewed as a response to a
makeshift facial challenge, that is also problematic. “Facial challenges
also run contrary to the fundamental principle of judicial restraint that
courts should neither ‘anticipate a question of constitutional law in
advance of the necessity of deciding it’ nor ‘formulate a rule of
constitutional law broader than is required by the precise facts to which
it is to be applied.” Wash. State Grange v. Wash. State Republican
Party, 552 U.S. 442, 450 (2008)(quoting Ashwander, 297 U.S. at 346-
347 (Brandeis, J., concurring)). The fact that the preliminary
injunction as issued does not actually redress any of the plaintiffs’
claimed injuries further demonstrates the court’s error in evaluating

standing.

The district court erred in deciding whether the plaintiffs met
their burden of establishing standing. This Court should reverse the
district court’s decision, vacate the preliminary injunction entered

against the Governor and Commissioner, and mandate that the all
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claims seeking injunctive relief against the Governor and Commissioner

be dismissed.

II. The District Court Abused its Discretion in Issuing the
Injunction Against Connecticut’s Governor and Public
Safety Commissioner in the Midst of a State of Emergency

During an Unprecedented, Dangerous Pandemic.

A. Standard of Review.

“Title 28 U.S.C. § 1292(a)(1) affords appellate jurisdiction to
review the grant of a preliminary injunction.” NASDAQ® OMX Group,
Inc., 770 F.3d at 1018. The standard of review on appeal of the merits
for a challenge to a preliminary injunction is abuse of discretion. Id.
(citation omitted). This Court will find abuse of discretion when “the
grant of equitable relief (1) ‘rests on an error of law or a clearly
erroneous factual finding,” or (2) otherwise ‘cannot be located within the
range of permissible decisions.” Id. (quoting Evergreen Ass’n v. City of
New York, 740 F.3d 233, 242 (2d Cir. 2014)). Not only did the district
court lack jurisdiction to grant the plaintiffs’ motion for injunction, but
the specific injunction that it entered and the way it entered it amount

to abuse of discretion.
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B. The District Court’s Decision Cannot be Located
within the Range of Permissible Decisions and Rests
on Clearly Erroneous Findings.

The district court enjoined a sitting Governor and a State’s
leading public safety officer during the midst of the worst public safety
crisis seen in decades, and the court did so despite it being completely
unnecessary to provide the parties to this action any such relief. This
all demonstrates that court rested its decisions on clearly erroneous
findings. There was no basis to conclude any plaintiff to the action was
being harmed at the time. Nor was there any basis to believe any of
them would be subject to certain, impending harm in the future. The
plaintiffs are the master of their complaint and their action. They chose
who to include. And they could not produce a single party at the June
1st hearing that was actively exposed to ongoing harm. It was their
burden to do that, and they failed. Instead, the plaintiffs had already
resolved their fingerprinting problems.

The court issued the needless injunction despite sworn

representations from the Commissioner that DESPP was implementing

new measures to be in effect by June 15, 2020. What is more, the

district court issued the order with a future compliance date of June
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15th, which was the exact date the defendants planned to have their
measures in place on their own and was also seven days after the date
of the Court’s order. Simply stated, the decision to enter the injunction
cannot be located within the range of permissible decisions. This is
especially so in the middle of an unprecedented health crisis, where
government officials should be given sufficient latitude to protect the
public. See Jacobson v. Massachusetts, 197 U.S. 11 (1905). The district
court stated in its ruling that “there is no doubt that the Governor and
the Commissioner have a compellingly important government interest:
protection of law enforcement personnel, permit applicants, and
Connecticut residents generally from infection by the COVID-19 virus.”
(App’x A212). The court also stated that “[t]his is undoubtedly the type
of interest that may warrant the government to engage in extreme
measures to protect public health.” (App’x A212). It recognized that
“courts owe great deference to the protective measures ordered by
government officials in response to the COVID-19 crisis, not simply
because the virus has lethal consequences but also because the virus
acts in unknown ways that engender uncertainty about what scope of

protective measures are warranted.” (App’x A213). Finally, the court
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recognized the initial need for protective measures such as those at
1ssue here early on during the pandemic: “even granting the wisdom of
the decisions of the Governor and the Commissioner to initially suspend
all fingerprinting at the outset of the COVID-19 pandemic . ...” (App’x
A213)(emphasis added).

However, despite these legal and practice realities, the district
court then rushed on to enjoin the Governor and the State’s Public
Safety Commissioner instead of waiting to determine if that was
necessary given the then-current legal status of the individual
plaintiffs. What is more, surely the district court did not believe that
the circumstances presented in this case merited immediate federal
intervention into statewide Connecticut governance, because the
district court delayed its enforcement or compliance date of its order by
a week. If this could wait a week, then the court should have waited a
week, through judicial restraint and deference to the sworn statements
of experts in the field of public safety and statewide governance, and
assessed the practices then in place. That was the proper role of the

limited federal judiciary in this case.
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C. The District Court’s Injunction Violated the
Ashwander Rule.

“IPlrinciples of judicial restraint caution us to avoid reaching
constitutional questions when they are unnecessary to the disposition of
a case.” Ashwander v. Tennessee Valley Auth., 297 U.S. 288, 346-47
(1936)(Brandeis, J., concurring); see also Pearson v. Callahan, 555 U.S.
223, 234 (2009)(quoting Higazy v. Templeton, 505 F.3d 161, 179 n.19 (2d
Cir. 2007)).

Here, immediate action was required by the Court, or it was not.
The plaintiffs either demonstrated certain imminent future injury, or
they did not. If they did, there should have been no basis to wait to
enjoin it as the district court did. However, if immediate action was not
mandated (the plaintiffs were seeking a mandatory injunction), then it
was error to issue the injunction. This is further underscored by the
heightened requirement that applies when a party seeks injunctive
relief against the government, rather than against a private party. See
D.D. ex rel. V.D. v. N.Y. City Bd. of Educ., 465 F.3d 503, 510 (2d Cir.
2006)(a movant must “make a clear or substantial showing of a

likelihood of success on the merits,” a “standard especially appropriate
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when a preliminary injunction 1s sought against [the]
government.”)(emphasis added)(quotation omitted).

The district court failed to correctly apply this standard in
addition to failing to apply the requirement of current or future harm
for an injunction, as the plaintiffs fell well short of demonstrating by
clear or substantial showing of a likelihood of success on the merits of
obtaining a permanent injunction or of even suffering certain future
injury at all. At the time the court decided the motion for injunction,
there was little if any chance of future harm to the specific plaintiffs
seeking injunctive relief. There was not a clear and substantial
showing by the plaintiffs in the case that they specifically were being
harmed or likely to be harmed going forward.

Concerning both the time-honored Ashwander avoidance rule and
the stringent standard for a party seeking mandatory preliminary
injunction against the government, these legal principles dovetail and
demonstrate that the federal courts should be avoiding needlessly
deciding nuanced constitutional issues of first impression out of haste.

This is especially so when the case or issue can be decided on other
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grounds and especially when the government is trying to protect the
public from lethal, widespread dangers.

Here, the district court Iliterally rushed to judgment and
needlessly issued an injunction involving a novel constitutional issue in
the middle of an unprecedented public health crisis. This resulted in
issuing an order binding a sitting, duly elected governor and limiting
the measures allowed of his Office during a state of emergency, all when
the Commaissioner had already represented in an affidavit under oath
that the measures were about to be changed. See (DC Doc. 69).

Even more puzzling, the district court then delayed the effective
date or enforcement mechanism of the injunction order for a week, until
the exact date that the Governor’s planned changes were represented to
take effect. (App’x A216 — A217); (App’x A157 — A158); (App’x A296 In.
11— A297 In. 2).

That 1is, if this alleged problem was so clear, was of such
magnitude, and of such an allegedly irreparable nature, why would the
district court allow another week of it? Or conversely (and in actuality),
if the relevant concerns could wait a week, then it was hasty and an

abuse of discretion to jump to a needless decision and decide the issue

59



Case 20-2078, Document 36, 10/14/2020, 2952353, Page67 of 70

when it could have and would have been decided or resolved on other
grounds. It cannot be both.

The district court abused its discretion in failing to avoid and
abstain from deciding the constitutional issue at the outset of the case
and when the decision did not actually provide a single plaintiff any
redress at all. Its decision does not fall within the range of permissible
decisions. This Court should reverse the decision of the district court
and vacate the orders of preliminary injunction against the Governor

and Commissioner.

CONCLUSION

The district court erred in deciding whether the plaintiffs met
their burden of establishing standing. This Court should reverse the
district court’s decision, vacate the preliminary injunction entered
against the Governor’s and Commissioner’s offices, and mandate that
the all claims seeking injunctive relief against the Governor’s and
Commissioner’s offices be dismissed with costs taxed against the

plaintiffs-appellees.
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