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1 

SUMMARY OF REPLY ARGUMENT 

Proper application of the law to the facts in this case reveals that 

the district court erred and warrants reversal of the court’s ruling and 

vacation of its preliminary injunction.  The plaintiffs lacked standing to 

seek the preliminary injunction against the Governor and 

Commissioner, and the district court lacked jurisdiction to issue it.  

Indeed, the district court applied the wrong legal standard for 

conducting the standing analysis below.   

The individual plaintiffs settled and resolved their preliminary 

injunctive grievances with the separate, municipal defendants in this 

action before the district court even heard the motion for preliminary 

injunction brought against the state defendants.  That separate 

settlement rendered any purported injury even more abstract and 

hypothetical at the time the district court decided the preliminary 

injunction.  Finally, the CCDL organization is an advocacy group (not a 

social services organization) that seeks out litigation on the right to 

bear arms as part of its core mission.  It did not “divert resources” by 

undertaking new functions as a result of the alleged conduct.  The 

CCDL lacks direct injury and lacks organizational standing. 
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REPLY ARGUMENT 
 

I. The Plaintiffs Lacked Standing to Seek the Preliminary 

Injunction Against Governor Lamont and Commissioner 

Rovella. 

 

A. The Correct Standard of Review Concerning 

Plaintiffs’ Standing is De Novo Review. 

 

A question of standing—of Article III jurisdiction—is subject to de 

novo review on appeal.  Shain v. Ellison, 356 F.3d 211, 214 (2d Cir. 

2004)(“[t]he existence of standing is a question of law that we review de 

novo.”); NASDAQ OMX Group, Inc. v. UBS, Sec., LLC, 770 F.3d 1010, 

1018 (2d Cir. 2014)(“review [of] a district court’s challenged 

determination of subject matter jurisdiction [is] de novo.”).  Plaintiffs 

contend otherwise and argue that the entire1 appeal (including standing 

analysis and the Court’s jurisdiction) is subject to abuse-of-discretion 

review.  See (Pls’ Br. p. 28 – 29).2  Plaintiffs are wrong as a matter of 

 

1  The defendants’ second claim of error regarding the merits of the 

timing of the injunction and the specific manner it was issued is subject 

to abuse of discretion review.  See (Defs’ Br. p. 53).  However, the 

jurisdictional question is reviewed de novo. 
2  Citations to the plaintiffs’ brief, as well as to the defendants’ brief 

and the appendix, are to the page numbers provided in the footers and 

not to the page numbers generated in the PACER headings, unless 

specified otherwise. 
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law.  “We review questions of standing de novo.”  Nnebe v. Daus, 644 

F.3d 147, 156 (2d Cir. 2011). 

B. The District Court Applied the Wrong Legal Standard 

for the Standing Challenge. 

 

“A plaintiff seeking injunctive or declaratory relief cannot rely on 

past injury to satisfy the injury requirement but must show a likelihood 

that he or she will be injured in the future.”  See, e.g., Deshawn E. by 

Charlotte E. v. Safir, 156 F.3d 340, 344 (2d Cir. 1998). 

The district court in this case erred by applying the wrong legal 

standard when it held that the “standing inquiry remains focused on 

whether the party invoking jurisdiction had the requisite stake in the 

outcome when the suit was filed.”  (App’x A200)(original 

emphasis)(citations omitted).  This was error, and it led to an erroneous 

result as detailed further below and in the defendants’ principal brief.  

When seeking an injunction, a plaintiff “cannot rely on past injury to 

satisfy the injury requirement but must show a likelihood that he will 

be injured in the future.”  Shain, 356 F.3d at 215 (citing Deshawn E. 

and City of Los Angeles v. Lyons, 461 U.S. 95 (1983)).  “It is not enough 

that a dispute was very much alive when suit was filed; the parties 

must continue to have a personal stake in the ultimate disposition of 
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the lawsuit.”  Chafin v. Chafin, 568 U.S. 165, 172 (2013)(quotations 

omitted).  At minimum, this Court should reverse and correct this 

erroneous statement of the legal standard by the district court.3   

In its decision here, the district court failed to adhere to the 

mandate that standing cannot be dispensed with in gross and that each 

plaintiff must demonstrate standing throughout the different stages of 

the case for each form of relief sought.  See Davis v. FEC, 554 U.S. 724, 

734 (2008); Summers v. Earth Island Inst., 555 U.S. 488, 493 

(2009)(plaintiff “bears the burden of showing that he has standing for 

each type of relief sought.”).   

Requiring standing to be established at the time when injunctive 

relief is granted, and not only at the filing of the lawsuit, is well-

established in our jurisprudence, as is the requirement that each 

plaintiff must have standing for each claim of relief.  In Havens Realty 

Corp. v. Coleman, 455 U.S. 363, 373–74 (1982), the Supreme Court 

 

3  Research reveals at least one other instance where a court in our 

Circuit has cited the CCDL v. Lamont decision below for the incorrect 

proposition that standing for injunctive claims throughout an action is 

only needed on the day the lawsuit is filed, rather than throughout the 

different stages of the case for each of the different forms of relief 

sought.  See, e.g., Dark Storm Indus. LLC v. Cuomo, No. 1:20-CV-

0360(LEK)(ATB), 2020 WL 3833107, 2020 U.S. Dist. LEXIS 120514 *14 

(N.D.N.Y. July 8, 2020)(citing the CCDL v. Lamont decision below). 
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conducted a plaintiff-specific analysis to determine standing.  Id. 

(Supreme Court assessing “whether each of the [plaintiffs] in the 

present case has the requisite standing.”)(emphasis added).   In Lyons, 

the Court required that the plaintiff be able to articulate that the 

injunction sought (and which sought to enjoin the entire Los Angels 

Police Department based on a past use of force via a chokehold applied 

to the plaintiff) be based on something other than mere abstract 

conjecture that the alleged harm may happen again in the future.  See 

Lyons, 461 U.S. at 101–113.  The past injury was insufficient to 

establish standing in Lyons.  Id.   

This Circuit has long followed Lyons and Havens Realty Corp. and 

applied these legal standards for plaintiffs seeking injunctive relief as 

opposed to damages.  In Shain for example, this Court correctly applied 

and reinforced these principles at an even later stage in the litigation, 

following a trial and even a previous appeal.  Shain, 356 F.3d at 212–

16.  In Shain, this Court ruled that a plaintiff cannot rely merely on 

past injury (that was sufficient to obtain damages in that case) in order 

to establish standing to seek an injunction, which by definition is 
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forward looking relief and not backward looking like claims for damages 

are.  Id. 

The district court below and the plaintiffs here on appeal again 

continue to elide past these jurisdictional mandates.  This Court should 

correct this and reverse the misguided reliance on the incorrect legal 

standard used for determining if there is standing for retrospective 

damages claims, rather than prospective injunctive claims based on an 

evolving record.  See Knife Rights, Inc. v. Vance, 802 F.3d 377, 388 (2d 

Cir. 2015)(“Such injury might admit standing to sue for compensatory 

damages.  But it is not an injury that can be redressed through the 

prospective declaratory and injunctive relief sought in this action.”); 

Shain, 356 F.3d at 215 (“But whether Shain has standing to seek 

injunctive relief is a different matter” from whether he had standing to 

seek damages).  The law requires plaintiffs to continue to demonstrate 

that each of them continues to possess standing for each claim of relief 

throughout the different stages of this litigation, even post trial and at 

final judgment, just as the plaintiffs in Shain and Lyons were required 

(and failed) to do.  See Carter v. HealthPort Techs., LLC, 822 F.3d 47, 58 

(2d Cir. 2016)(party invoking federal jurisdiction bears the burden of 
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establishing standing at each stage of the case)(quoting Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 561 (1992)).  Plaintiffs lacked 

standing for prospective injunctive relief against the Governor and 

Commissioner, depriving the district court of subject-matter jurisdiction 

to issue the preliminary injunction below. 

C. The Individual Plaintiffs Fail to Demonstrate 

Standing Based on Plaintiff-Specific, Claim-Specific 

Analysis Concerning Each Specific Defendant from 

Whom the Relief is Sought. 

 

Even though it is the core issue presented by the Commissioner 

and the Governor in this appeal, the individual plaintiffs do not even 

brief standing.  Compare (Defs’ Br. p. 15–53) with (Pls’ Br. generally).4  

When conducting appropriate standing analysis, which is a plaintiff-

specific, claim-specific analysis as to each defendant from whom the 

relief is sought (as the Governor and Commissioner did in their brief 

and as the Supreme Court did in Havens Realty), plaintiffs clearly 

lacked standing for the preliminary injunction sought against the 

Governor and Commissioner’s offices.  See Summers, 555 U.S. at 493 

(plaintiff must demonstrate standing for each type of relief sought.). 

 

4  Instead, they focus on mootness and one of its exceptions, which are 

not at issue in this appeal.  (Pls’ Br. p. 27–34).  This is addressed 

further below. 
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There is no dispute that plaintiffs Jones, Skilton, Lowman, Coll, 

and Brown all each sought to obtain pistol permits from their local 

municipalities.5  (App’x A008 ¶¶ 25, 26; A009 ¶ 27 – A012 ¶ 42; A014 ¶ 

51 – A015 ¶ 54).  This is clearly alleged in the complaint itself and 

confirmed in their respective affidavits. (Id.); (App’x A038–A071); (App’x 

A090–A104).  There is also no dispute that these individual plaintiffs 

allege they were prevented from being fingerprinted or applying for the 

temporary pistol permits by their specific municipal police departments.  

(App’x A008 ¶¶ 25, 26; A009 ¶ 27 – A012 ¶ 42; A014 ¶ 51 – A015 ¶ 54).  

Plaintiffs then settled and resolved their preliminary injunctive 

disputes with their municipal police departments in advance of the 

injunction hearing.  (App’x A198–A199); (DC ECF. 42; 43; 44; 45; 48; 30; 

34; 35).  Accordingly, at the time of the injunction hearing, the plaintiffs 

had full access to fingerprinting services from their local police and then 

also to permit application processing at DESPP thereafter.   

 

5  Plaintiff Gervais’ claims are not at issue for purposes of this appeal, 

as confirmed by plaintiffs’ brief.  See (Pls’ Br. p. 6–10; 34–35)(omitting 

any reference to or argument on behalf of plaintiff Gervais).  In fact, 

Gervais did not obtain any preliminary injunctive relief below.  See 

(Defs’ Br. 34–35).  Rather, it appears Gervais obtained his pistol permit 

before the injunction hearing. 
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By contrast, plaintiffs make no allegations regarding applying for 

any other gun permit or for anything involving fingerprinting by the 

State.  Rather, they were concerned about the processing of their pistol 

permits by the lack of ability to obtain fingerprinting from municipal 

police departments.  See (App’x A008 ¶¶ 25, 26; A009 ¶ 27 – A012 ¶ 42; 

A014 ¶ 51 – A015 ¶ 54).  This matters, as it renders any alleged injury 

caused by the Commissioner or Governor at that time to be 

hypothetical, abstract, and short of certain and impending at that time.  

See Whitmore v. Arkansas, 495 U.S. 149, 155 (1990)(“injury, we have 

emphasized repeatedly, must be concrete in both a qualitative and 

temporal sense.”).  The purported injury (regarding the lack of 

municipal fingerprinting available to these individuals) at that time 

failed to materialize as a “distinct and palpable [injury], as opposed to 

[a] merely abstract [one] . . . ” concerning the Governor and 

Commissioner.  See id. (internal citation omitted). 

The plaintiffs settled with the right defendants and then sought to 

enjoin the wrong ones, and they now try to wiggle out of their 

jurisdictional failures here on appeal by avoiding the correct analysis 

altogether.  At the time of the injunction hearing, there was no claim 
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and there could have been no claim or allegation that Jones, Skilton, 

Lowman, Coll, and Brown were being thwarted or denied the 

opportunity to seek a pistol permits, which allow the plaintiffs the same 

rights as the other firearm certificates mentioned and more.  So, by the 

time the district court decided the preliminary injunction, the 

circumstances had changed significantly from when the lawsuit was 

first filed (just as they had changed for the plaintiffs’ in Shain and 

Lyons).  These changes caused the alleged injury to be rendered 

abstract, hypothetical, and falling well short of certain, impending, 

concreate injury as of June 8, 2020.  See Clapper v. Amnesty Int’l USA, 

568 U.S. 398, 409 (2013)(“we have repeatedly reiterated that 

‘threatened injury must be certainly impending to constitute injury in 

fact,’ and that ‘allegations of possible future injury’ are not 

sufficient.”)(original emphasis)(collecting cases); see also Shain, 356 

F.3d at 215 (“abstract injury is not enough; rather, ‘the injury or threat 

of injury must be both “real and immediate,” not “conjectural” or 

“hypothetical.”’”)(citation omitted); (App’x A241)(district court below 

stressing that, “[s]o again, I’m focusing, because you’re moving for a 
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preliminary injunction here, I’m focusing on the here and 

now.”)(emphasis added). 

Plaintiffs’ attempts to ignore standing completely and spin this as 

a mootness exception issue do not solve this problem for them.  See (Pls’ 

Br. p. 27-31).  While related, mootness and standing are separate 

jurisdictional requirements, and plaintiffs bear the burden to establish 

standing at every stage of this case.6  Carter, 822 F.3d at 56 (“At each 

such stage, the party invoking federal jurisdiction bears the burden of 

establishing the elements of Article III standing . . . .”)(quotations 

omitted).  Changes in events that occur after the initial filing of the 

 

6  Further, the requirements and burdens for what suffices not only 

changes but increases as the case progresses.  See Carter, 822 F.3d at 

56-57 (detailing the difference in plaintiff demonstrating standing at 

the motion to dismiss stage versus the motion for summary judgment 

stage).  This explains how different cases assess standing differently at 

the very outset of a case when raised in a motion to dismiss compared 

with when plaintiffs are seeking affirmative relief later in the case.   

 For example, the Governor and Commissioner here were not seeking 

to throw the plaintiffs out of court at the outset of the case, like the 

defendants were in cases such as Fed. Defs. of N.Y., Inc., v. Fed. Bureau 

of Prisons, 954 F.3d 118 (2d Cir. 2020).  Instead, the plaintiffs here were 

seeking affirmative, mandatory injunction that challenged emergency 

executive policy later on in the case, after circumstances had changed 

from the beginning of the lawsuit and based on more expansive 

evidentiary record than simply relying on the allegations set forth in 

the initial complaint.  This puts this case more in the category of cases 

like Shain than it does Fed. Defs. Of N.Y. Inc. 
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lawsuit do not impact mootness exclusively or fall within mootness 

analysis exclusively.  Plaintiffs must continue to demonstrate standing 

throughout their action at its different stages.  See Trump v. New York, 

141 S. Ct. 530, 534 (2020)(“A foundational principle of Article III is that 

‘an actual controversy must exist not only at the time the complaint is 

filed, but through all  stages of the litigation.’”); Chafin v. Chafin, 568 

U.S. 165, 172 (2013)(“‘it is not enough that a dispute was very much 

alive when suit was filed’; the parties must ‘continue to have a 

“personal stake”’ in the ultimate disposition of the lawsuit.”). 

  It is entirely possible for events that occur after filing an action 

to deprive plaintiffs of standing for a specific claim or type of relief, even 

if those events do not render the matter moot.  Lyons, 461 U.S. at 101-

13.  In fact, the Supreme Court determined that this is exactly what 

had happened in Lyons.  Id.  There, whether the injunctive matter was 

mooted by subsequent events was expressly considered.  The Court 

held, “[w]e agree with the City that the case is not moot, since the 

moratorium by its terms is not permanent . . . .  We nevertheless hold, 

for another reason, that the federal courts are without jurisdiction to 

entertain Lyons’ claim for injunctive relief.”  Lyons, 461 U.S. at 101.  

Case 20-2078, Document 71, 02/03/2021, 3028645, Page16 of 33



13 

That other reason was that Mr. Lyons lacked standing to pursue an 

injunction against the Los Angeles police, because he lacked sufficient 

likelihood that he would again be harmed in a similar way and because 

his alleged likelihood of future injury was too abstract or hypothetical; 

it fell short of the requirement that it was certain and impending.  See 

Lyons, at 101-13.   

Further, in Shain, this Court focused on plaintiff’s standing when 

assessing a plaintiff’s (post-trial) claim for an injunction.  See 356 F.3d 

at 212-16.  Events subsequent to the initial filing of the action 

(plaintiff’s discharge from prison in an action where he challenged a 

prison strip-search policy) raised justiciability concerns for his claim for 

an injunction, even though he had already had a trial and obtained 

judgment in damages for his retrospective injury.  Id.  Notably, the 

defendants in Shain raised both standing and mootness challenges.  Id. 

at 214.  Relying on Lyons, this Court held that plaintiff lacked standing 

because his claim of likely future injury was too abstract or 

hypothetical.  Shain, 356 F.3d at 215-16.   

These are clear examples of the federal courts determining claims 

for mandatory injunctions while adhering to the jurisdictional mandate 
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under Article III that 1) “it is not enough that a dispute was very much 

alive when suit was filed; the parties must continue to have a personal 

stake in the ultimate disposition of the lawsuit,” and that 2) 

“[a]llegations of possible future injury do not satisfy the requirements of 

Art. III.”  See Chafin, 568 U.S. at 172; Whitmore, 495 U.S. at 158.  

Relying on past injury is not sufficient.  Shain, 356 F.3d at 215. 

Another important aspect of the standing requirements is the 

redressability requirement that the Commissioner and Governor briefed 

and that the plaintiffs continue to ignore.  See (Defs’ Br. p. 49-53).  The 

injunction sought and obtained did not actually provide any relief to the 

plaintiffs.  One important consequence of the redressability 

requirement is that it guards against plaintiffs seeking improper relief 

from the wrong defendants, like plaintiffs did here.   See Steel Co. v. 

Citizens for a Better Env’t, 523 U.S. 83, 107 (1998)(“Relief that does not 

remedy the injury suffered cannot bootstrap a plaintiff into federal 

court; that is the very essence of the redressability requirement.”); 

Pettus v. Morgenthau, 554 F.3d 293, 298 (2d Cir. 2009)(“In 

the standing context, courts have used the redressability and causation 

requirements as a means of ensuring that there is an appropriate nexus 
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between a plaintiff's alleged injury-in-fact and the claim for relief that 

the plaintiff wishes to assert.”).  The injunction obtained here redressed 

no injury-in-fact of any proper plaintiff in this case at the time.  This 

further undermines plaintiffs purported standing at the time the 

injunction was issued. 

Plaintiffs suggest that the defendants’ alleged conduct or change 

in decisions somehow constitutes a basis to ignore standing under the 

guise of mootness.  (Pls’ Br. p. 27–31).  Not only does this miss the 

mark, it also conveniently skates past the fact that the plaintiffs are the 

ones who decided to settle their preliminary injunctive disputes with 

the separate, municipal defendants.  (App’x A198–A199); (DC ECF. 42; 

43; 44; 45; 48; 30; 34; 35); see also Salazar v. Buono, 559 U.S. 700, 731 

(2020)(Scalia, J., concurring)(“[a] plaintiff cannot sidestep Article III’s 

requirements by combining a request for injunctive relief for which 

he has standing with a request for injunctive relief for which 

he lacks standing.”)(original emphases).  That is, it was the conduct of 

every party in this case except the Governor and Commissioner that 

rendered the plaintiffs’ purported future injury so abstract, conjectural, 

or hypothetical at the time of the hearing.  See Lyons, 461 U.S. at 102 
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(“the injury or threat of injury must be both ‘real and immediate,’ not 

‘conjectural’ or ‘hypothetical.’”)(citation omitted).  That conduct of the 

plaintiffs’ and the municipal parties also resulted in the fact that the 

relief actually obtained in the order (App’x A216–A217) did not redress 

any purported injury of Jones, Skilton, Lowman, Coll, or Brown at the 

time. 

Finally, plaintiffs Jones, Skilton, Lowman, Coll, and Brown also 

make a futility argument in their brief concerning firearm certificates 

other than the pistol permits that these plaintiffs allegedly sought from 

their local police departments.  (Pl’s Br. p. 21–27).  That argument is a 

red herring.  Nowhere in the complaint or in their affidavits do the 

plaintiffs allege that they sought long-gun certificates or handgun 

eligibility certificates, or that they would have.  (App’x A038–A071); 

(App’x A090–A104).  Nor do they allege in their complaint or affidavits 

that they had any involvement or interaction with DESPP at all or 

would have.  (App’x A038–A071); (App’x A090–A104).  Instead, 

throughout this case, Jones, Skilton, Lowman, Coll, and Brown have all 

claimed that they sought pistol permits from their municipal police 

departments only.  See, e.g., (App’x A038–A071); (App’x A090–A104).  

Case 20-2078, Document 71, 02/03/2021, 3028645, Page20 of 33



17 

They each specifically swore under oath that it was their relevant 

municipalities’ application of State law that allegedly impeded upon 

their constitutional rights.  See (App’x A091 ¶ 9); (App’x A094 ¶ 10); 

(App’x A097 ¶ 9); (App’x A100 ¶ 9); (App’x A103 ¶ 9).  That was the 

specific permit that they sought.  See, e.g., (id.)  Plaintiffs now attempt 

to conjure up standing by claiming, for the very first time on appeal, 

that it would have been futile to apply for other firearm certificates.  

This further distracts from the actual, proper standing analysis to be 

applied to the facts in this case. 

D. CCDL Lacks Organizational Standing. 

 

“Our decisions make clear that an organization’s abstract concern 

with a subject that could be affected by an adjudication does not 

substitute for the concrete injury required by Art. III.”  Simon v. E. Ky. 

Welfare Rights Org., 426 U.S. 26, 40 (1976).  When “organizational 

plaintiffs sue on their own behalf, they must independently satisfy the 

requirements of Article III standing.”  Knife Rights, Inc., 802 F.3d at 

388. 

The organizational plaintiff CCDL lacks organization standing.  

The plaintiffs failed to substantively brief the organizational standing 
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issue and instead cast it off as inconsequential or “tangential.”  (Pls’ Br. 

p. 21; 34–35).  Their brief contains a mere three-paragraph section that 

falls well short of actual analysis.  See (Pls’ Br. p. 34–35).  Instead, that 

portion of their brief focuses on their alleged “preservation” of a 

separate issue:  this Circuit’s well-established precedent that 

associational standing (distinct from direct, organizational standing) is 

not recognized in actions brought under 42 U.S.C. § 1983.7  See (Pls’ Br. 

p. 35); see also Knife Rights, Inc., 802 F.3d at 387 (“[i]t is the law of this 

Circuit that an organization does not have standing to assert 

the rights of its members in a case brought under 42 U.S.C. § 1983.”); 

(Defs’ Br. p. 36–38)(collecting cases). 

Plaintiffs make no attempt to actually defend the district court’s 

rationale for holding CCDL had direct organizational standing because 

they cannot.  The CCDL organization itself was not directly harmed.  It 

cannot obtain a pistol permit or firearm certificate, nor can it bear 

arms.  Further, this case is not a class action and plaintiffs did not 

bring it as one, so there can be no claim of a class or sub-class in this 

case or related standing analysis.  Instead, the CCDL attempts to gloss 

 

7  The defendants contest whether this issue concerning associational 

standing is preserved. 

Case 20-2078, Document 71, 02/03/2021, 3028645, Page22 of 33



19 

over all of this and seeks to litigate on behalf of its many (34,000) 

members that are not party to this litigation at all.  See (App’x A003 ¶ 

4)(alleging that “CCDL has over 34,00 members and supporters 

nationwide . . . .”).  Importantly, no such members, who may or may not 

have claims, have brought complaints (other than Jones, Skilton, 

Lowman, Coll, and Brown) to be vetted by the federal judiciary 

possessed with limited jurisdiction.  No such other possible parties 

below were complaining to the court about actionable injury.  There 

were no such other parties below, and CCDL cannot shoehorn the 

purported interests of non-parties into this case on their behalf, because 

that would be the literal definition of associational standing.  See Knife 

Rights, Inc., 802 F.3d at 387 (“an organization does not have standing to 

assert the rights of its members in a case brought under 42 U.S.C. § 

1983.”). 

Instead, to proceed as an organization and to sue on its own 

behalf, CCDL “must independently satisfy the requirements of Article 

III standing.”  See Knife Rights, Inc., 802 F.3d at 388; see also Nnebe, 

644 F.3d at 156.  Simply stated, there is no basis for organizational 

standing in this case.  The CCDL specifically alleges (and therefore 
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concedes) in the complaint that the organization is an advocacy group 

that’s core functions and mission involve litigating Second Amendment 

claims in legal actions such as this.  See (App’x A003 ¶ 4; A040 ¶ 4); 

(Defs’ Br. p. 36–49). 

Those allegations and admissions alone defeat their claim of 

organizational standing entirely.  See Whitmore, 495 U.S. at 155-156 

(“A federal court is powerless to create its own  jurisdiction by 

embellishing otherwise  deficient allegations of standing.”); Young 

Advocates, 359 F. Supp. 3d at 233 (“standing cannot be asserted based 

on a mere ‘setback to the organization’s abstract social interests.’”).  

There is no ‘diversion of resources’ here, as litigation such as this legal 

action and the advocacy that lead up to it are core functions of this 

organization’s mission that preexisted the challenged conduct in this 

case.  That is, this organization constitutes the type referenced by the 

Court in Nnebe, that is “trolling for grounds to litigate” and that seeks 

to “manufacture litigation.”  See Nnebe, 644 F.3d at 157–58.  Seeking 

out grounds to litigate Second Amendment challenges is a core function 

of this organization.  It is what they do.  And this is not simply the 

defendants that assert this; it is the CCDL’s very own words alleged in 
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their two complaints, repeated by their lawyer at argument, and sworn 

by their President in her declaration that proudly declare this.  (App’x 

A003 ¶ 4); (App’x A040 ¶ 4); (App’x A223 ln. 16–21); (App’x A168 ¶ 9).  

The CCDL admits this, and that establishes this conclusively and 

beyond debate.  (Id.)  The record is entirely devoid of anything that 

could amount to a determination that the CCDL was forced to take new 

actions here outside of its normal functions and requiring diversion of 

resources.  The district court’s determination otherwise was clear error, 

and the plaintiffs do not even attempt to argue otherwise in their brief.   

Further, even if the Court looks past the organization’s 

admissions that “legal actions” such as this constitute a core function of 

CCDL’s mission (which this Court need not), the record is still devoid of 

sufficient basis to find organization standing.  The only portion of the 

record that the district court even referenced when committing its error 

were 1) the “prelitigation letter” and 2) the emails sent by CCDL’s 

President as responses to inquiring non-party citizens.  (App’x A204).  

As discussed in the defendants’ initial brief, this is insufficient to 

establish organization standing because both functions fall squarely 

and unquestionably with the core functions and mission of CCDL as 
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alleged by CCDL itself in the complaint, including grass roots advocacy, 

legislative advocacy, education, research, and publication.  See (Defs’ 

Br. p. 45–49); (App’x A003 ¶ 4); (App’x A040 ¶ 4); (App’x A223 ln. 16–

21); (App’x A168 ¶ 9).    

In total, the record contains seven short emails sent by CCDL 

President Sullivan.  See (App’x A132; A135; A136; A140; A147; A148–

A149; A150).  Notably, many of these are identical or nearly so, as 

President Sullivan copied and pasted her email or otherwise quickly 

responded with short emails to citizen inquiries.  (App’x A132; A147; 

A148–A149; A150).   This all hardly amounts to a ‘diversion of 

resources.’  In fact, it appears the responses largely constituted 

attempts by President Sullivan to encourage new prospective members 

to join her organization (App’x A132; A147; A148–A149; A150), which 

cannot be deemed to be a new function of the organization and such a 

diversion of resources that it gives the entire organization standing to 

sue in federal court.  President Sullivan even swore in her declaration 

that it is part of her regular duties as CCDL President to communicate 

with individuals across the state and investigate reports that impact 

firearm permits and certifications.  (App’x A127); (App’x 167).  That is, 
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this is part of her (and CCDL’s) regular, preexisting job duties.  (Id.)  

And she specifically swore under oath that these emails provided in the 

record were “received and maintained as part of [her] duties as 

president of CCDL.”  (App’x A167 ¶ 7).  In short, these emails are not 

sufficient as a new function constituting diversion of resources.  This 

instead was the regular business of this advocacy group.   

If that were sufficient, any organization could conjure up standing 

at its whim by soliciting new members in response to any policy 

decision that it disagreed with.  See Clapper, 568 U.S. at 402 

(“respondents cannot manufacture standing by choosing to make 

expenditures based on hypothetical future harm that is not certainly 

impending.”); Nnebe, 644 F.3d at 157 (declining to adopt precedent that 

would allow “organizations to ‘manufacture’ standing by bringing 

suit.”); Center for Food Safety v. Price, No. 17-CV-3833 (VSB), 2018 U.S. 

Dist. LEXIS 155794, at *14 (S.D.N.Y. Sep. 12, 2018)(“to allow standing 

based on these allegations alone would mean that any entity that 

spends money on an issue of particular interest to it would have 

standing, which would in turn contravene the principle that an entity’s 

‘mere interest in a problem’ cannot support standing.”)(quoting Sierra 
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Club v. Morton, 405 U.S. 727, 739 (1972)); Young Advocates, 359 F. 

Supp. 3d at 231 (“Individual persons cannot obtain judicial review of 

otherwise non-justiciable claims simply by incorporating, drafting a 

mission statement, and then suing on behalf of the newly formed and 

extremely interested organization.”)(quoting National Treasury 

Employees Union v. United States, 101 F.3d 1423, 1429 (D.C. Cir. 

1996)).  

If that were sufficient, the organizational standing doctrine would 

engulf itself, and the federal courts would be far from courts of limited 

jurisdiction.  Clapper, 568 U.S. at 408–09 (“[r]elaxation of standing 

requirements  is directly related to the expansion of judicial 

power.”)(citation omitted).  They would instead become quasi-legislative 

venues for advisory opinions sought by various social advocacy groups 

that are not sufficiently harmed or vested in the constitutional issues, 

which would be decided outside of the forge of hot controversy (and 

which is exactly what is happening here with CCDL).   See Camreta v. 

Greene, 563 U.S. 692, 701 (2011)(“opposing party also must have an 

ongoing interest in the dispute, so that the case features ‘that concrete 

adverseness which sharpens the presentation of issues.’”)(quoting 
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Lyons); Chafin, 568 U.S. at 172 (“Federal courts may not ‘decide 

questions that cannot affect the rights of litigants in the case before 

them’ or give ‘opinions advising what the law would be upon a 

hypothetical state of facts.’”)(citation omitted); Deerfield v. FCC, 922 

F.2d 420, 427 (2d Cir. 1993)(“One facet of the case-or-controversy 

requirement is that an Article III court is not permitted to render 

advisory opinions.”)(collecting cases); Young Advocates, 359 F. Supp. 3d 

at 233 (“standing cannot be asserted based on a mere ‘setback to the 

organization’s abstract social interests.’”)(quoting Havens Realty Corp., 

455 U.S. at 379).   

This Court should adhere to its precedents, which guard against 

precisely that.  Clapper, 568 U.S. at 408 (“[t]he law of Article III 

standing, which is built on separation-of-powers principles, serves to 

prevent the judicial process from being used to usurp the powers of the 

political branches.”)(collecting cases).  The district court clearly erred in 

failing to recognize this and drastically expanded this Circuit’s 

organization standing doctrine as a result.  See Conn. Parents Union v. 

Wentzell, No. 3:19-cv-247(SRU), 2020 U.S. Dist. LEXIS 91298, at *5–6 

(D. Conn. May 26, 2020)(“Not only would that outcome erode Article 
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III’s standing requirements and lead to a flood of litigation, but it would 

also raise both separation of powers and federalism concerns, on which 

the law of Article III standing is built.”) appeal filed No. 20-1998 (2d 

Cir. Jun. 24, 2020).  This Court should correct that. 

 

CONCLUSION 
 

The district court erred when it held that plaintiffs met their 

burden of establishing standing.  The individual plaintiffs and the 

organizational plaintiff all lack standing to seek the preliminary 

injunction against Governor Lamont and Commissioner Rovella.  This 

Court should reverse the district court’s decision, vacate the 

preliminary injunction entered against the Governor’s and 

Commissioner’s offices, and mandate that all claims seeking injunctive 

relief against the Governor’s and Commissioner’s office be dismissed. 
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