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INTRODUCTION

Bump stocks are devices that replace a rifle’s standard stock and enable a
shooter to fire hundreds of rounds per minute automatically with a single pull of
the trigger. As the panel in this case explained, bump stocks thus fall within the
longstanding statutory bar on “machineguns” because they enable a rifle to fire
“automatically more than one shot, without manual reloading, by a single function
of the trigger.” Cargill v. Garland, 20 F.4th 1004, 1009 (5th Cir. 2021) (quoting 26
U.S.C. § 5845(b)). The panel thus rejected plaintiff’s challenge to the Rule here,
Bump-Stock-Type Devices, 83 Fed. Reg. 66,514 (Dec. 26, 2018), which concluded that
the bump stocks at issue are encompassed by the statutory definition, a
determination previously sustained by the district court after conducting an
evidentiary hearing.

Plaintiff does not take issue with the determination that a shooter initiates a
bump stock’s firing sequence with a “single function of the trigger.” He urges,
however, that a weapon equipped with a bump stock does not fire “automatically”
within the meaning of the statute because (as explained below) a shooter maintains
forward pressure on the front part of the gun while his trigger finger remains
stationary after the initial pull. As the panel explained, however, even “a
prototypical machine gun requires the shooter to ‘keep constant pressure on the
trigger with his shooting hand’s trigger finger,”” and plaintiff “offers no reason why

firearms that require the shooter to maintain pressure on the trigger function
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‘automatically’ but firearms that require the shooter to maintain pressure on the

barrel of the gun do not.” Caryg/l, 20 F.4th at 1013; see also Guedes v. ATE (Guedes I),

920 F.3d 1, 30 (D.C. Cir. 2019) (per curiam) (the term “automatically” does not

preclude “some measure of additional human input”).

The panel also explained that the definition of “automatically” adopted in the

Rule reflects both ordinary usage and the definitions in dictionaries at the time the
statutory definition was first enacted. The Rule explains that bump stocks fire
automatically because they “function[] as the result of a self-acting or self-regulating
mechanism that allows the firing of multiple rounds through a single function of the
trigger.” 83 Fed. Reg. at 66,553. The panel observed that “one leading dictionary
from 1934, the year the [National Firearms Act] was enacted,” similarly stated that
“automatically’ is the adverbial form of ‘automatic,” which in turn means ‘[h]aving a
self-acting or self-regulating mechanism that performs a required act at a
predetermined point in an operation.”” Cargill, 20 F.4th at 1012 (second alteration in
original) (quoting Webster’s New International Dictionary 187 (2d ed. 1934)); see also United
States v. Olofson, 563 F.3d 652, 658 (7th Cir. 2009) (citing the same dictionary
definitions as evidence that for purposes of the National Firearms Act, “the adverb
‘automatically’ . . . delineates how the discharge of multiple rounds from a weapon
occurs: as the result of a self-acting mechanism” which “is set in motion by a single

function of the trigger and is accomplished without manual reloading™).



Case: 20-51016  Document: 00516445418 Page: 10 Date Filed: 08/24/2022

Plaintiff devotes a considerable portion of his argument to a discussion of
Chevron deference. But the government has not sought Chevron deference, and neither
the district court (which conducted its own evidentiary hearing) nor the panel
accorded the Rule Chevron deference. Instead, they rightly concluded that the Bureau
of Alcohol, Tobacco, Firearms, and Explosives (ATF) had correctly determined that
bump stocks are machineguns within the meaning of the governing statute.

STATEMENT OF THE CASE

A.  Statutory Background

1. The National Firearms Act of 1934, 26 U.S.C. ch. 53, was the first major
tederal statute to impose requirements on persons possessing or engaged in the
business of selling certain firearms, including machineguns. As the House Report for
the legislation explained, Congress concluded that “there is no reason why anyone
except a law officer should have a machine gun” and that “[t|he gangster as a law
violator must be deprived of his most dangerous weapon, the machine gun.” H.R.
Rep. No. 73-1780, at 1 (1934).

The Act, in its present form, defines a “machinegun” as “any weapon which
shoots, is designed to shoot, or can be readily restored to shoot, automatically more
than one shot, without manual reloading, by a single function of the trigger.” 26
U.S.C. § 5845(b). The definition also encompasses parts that can be used to convert a

weapon into a machinegun. A “machinegun” thus includes “the frame or receiver of
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any such weapon, any part designed and intended solely and exclusively, or
combination of parts designed and intended, for use in converting a weapon into a
machinegun, and any combination of parts from which a machinegun can be
assembled if such parts are in the possession or under the control of a person.” Id.;
see Gun Control Act of 1968, Pub. L. No. 90-618, 82 Stat. 1213, 1231; H.R. Rep. No.
90-1950, at 34 (1968) (Conft. Rep.) (noting that the Gun Control Act expanded the
definition of “machinegun,” one of the “gangster-type weapons” covered by the
National Firearms Act, to include parts).

In 1986, Congtress generally barred the sale and possession of new
machineguns, making it “unlawful for any person to transfer or possess a
machinegun” unless a governmental entity is involved in the transfer or possession.
18 U.S.C. § 922(0).! In enacting the ban, Congtess incorporated the definition of
“machinegun” provided in the National Firearms Act, zd. § 921(a)(23), and recognized
that the ban would provide “benefits for law enforcement” in light of “the need for
more effective protection of law enforcement officers from the proliferation of
machine guns.” H.R. Rep. No. 99-495, at 2, 7 (1980); see Firearms Owners’ Protection

Act, Pub. L. No. 99-308, 100 Stat. 449 (1980).

! Congtess excluded from the ban machineguns that were lawfully possessed
prior to the effective date of the Firearms Owners’ Protection Act (May 19, 1986). See
18 U.S.C. § 922(0)(2)(B).

4
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2. Congress has vested in the Attorney General the authority to prescribe rules
and regulations to enforce the National Firearms Act and other legislation regulating
firearms. 18 U.S.C. § 926(a); 26 U.S.C. § 7805(a); see zd. § 7801(2)(2)(A). In turn, the
Attorney General has delegated that responsibility to ATF, a bureau within the
Department of Justice. 28 C.F.R. § 0.130.

Although there is no statutory requirement that manufacturers do so, ATF
encourages them to submit novel weapons or devices to ATTF for a classification of
whether the weapon or device qualifies as a machinegun or other firearm under the
National Firearms Act. See ATF, National Firearms Act Handbook § 7.2.4 (Apr. 2009).2
The classification process enables ATF to provide manufacturers with “the agency’s
official position concerning the status of the firearms under Federal firearms laws”
before a manufacturer “goles] to the trouble and expense of producing” the weapon
or device, in order to assist manufacturers in “avoid|ing] an unintended classification
and violations of the law.” 1Id. §§ 7.2.4,7.2.4.1; ¢ 26 U.S.C. § 5841(c) (noting that
manufacturers must “obtain authorization” before making a covered firearm and must
register “the manufacture of a firearm”). ATF has made clear, however, that
“classifications are subject to change if later determined to be erroneous or impacted
by subsequent changes in the law or regulations.” National Firearms Act Handbook,

supra, § 7.2.4.1.

% Available at https://go.usa.gov/xVeqB.
5
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B.  Prior Classifications of Bump Stocks

1. “Bump stocks” are devices that permit a shooter to fire hundreds of rounds
per minute with a single pull of the trigger. Inventors and manufacturers have
expressly designed these devices to “permit shooters to use semiautomatic rifles to
replicate automatic fire,” but they have attempted to design them in a way that does
not “convert[] these rifles into ‘machineguns” under federal law. 83 Fed. Reg. at
00,515-16.

A bump stock replaces the standard stationary stock—the part of the weapon
that typically rests against the shooter’s shoulder—on an ordinary semiautomatic rifle.
It is composed of a sliding stock attached to a grip fitted with an “extension ledge”
where the shooter rests his trigger finger while shooting the firearm. 83 Fed. Reg. at
06,516. With a single pull of the trigger, the bump stock “harnesses and directs the
firearm’s recoil energy to slide the firearm back and forth so that the trigger
automatically re-engages by ‘bumping’ the shooter’s stationary finger without
additional physical manipulation of the trigger by the shooter,” 7d., as long as the
shooter maintains pressure on the front of the weapon.

2. ATF first addressed bump stock devices in 2002, when it received a
classification request for the “Akins Accelerator.” 83 Fed. Reg. at 66,517. The Akins
Accelerator, which attached to a standard semiautomatic rifle, used a spring to harness

the recoil energy of each shot, causing “the firearm to cycle back and forth, impacting



Case: 20-51016  Document: 00516445418 Page: 14 Date Filed: 08/24/2022

the trigger finger” repeatedly after the first pull of the trigger. 4. Thus, by pulling the
trigger once, the shooter “initiated an automatic firing sequence” that was advertised
as firing “approximately 650 rounds per minute.” Id. ATF initially determined that
the Akins Accelerator was not a machinegun because it “interpreted the statutory
term ‘single function of the trigger’ to refer to a single movement of the trigger.” Id.
In 2006, however, ATT revisited its determination, concluding that “the phrase

295

‘single function of the trigger” should be understood to include “a ‘single pull of the
trigger.”” 83 Fed. Reg. at 66,517. The agency explained that the Akins Accelerator
created a weapon that with “a single pull of the trigger initiates an automatic firing
cycle that continues until the [shooter’s] finger is released, the weapon malfunctions,
or the ammunition supply is exhausted.” _Akins v. United States, No. 8:08-cv-988, 2008
WL 11455059, at *3 (M.D. Fla. Sept. 23, 2008) (quoting ATF classification letter).
Accordingly, ATF reclassified the device as a machinegun within the meaning of the
statute. Expecting further classification requests for devices designed to increase the
firing rate of semiautomatic weapons, ATF also published a public ruling announcing
its interpretation of “single function of the trigger,” in which it reviewed the National

Firearms Act and its legislative history and explained that the phrase denoted a “single

pull of the trigger.” ATF, ATF Ruling 2006-2, Classtfication of Devices Excclusively
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Designed to Increase the Rate of Fire of a Semiantomatic Firearm (Dec. 13, 2006) (ATF Ruling
2006-2).°

When the inventor of the Akins Accelerator challenged ATE’s action, a district
court and then the Eleventh Circuit upheld the determination. Akins v. United States,
312 F. App’x 197 (11th Cir. 2009) (per curiam). The Eleventh Circuit explained that
interpreting “single function of the trigger” as “‘single pull of the trigger’ is consonant
with the statute and its legislative history.” Id. at 200. It also rejected a vagueness
challenge to the statute because “[t]he plain language of the statute defines a
machinegun as any part or device that allows a gunman to pull the trigger once and
thereby discharge the firearm repeatedly.” Id. at 201.

3. When it classified the Akins Accelerator, ATF advised that “removal and
disposal of the internal spring . . . would render the device a non-machinegun under
the statutory definition,” because ATF believed at the time that such a device would
no longer operate “automatically.” 83 Fed. Reg. at 66,517. ATF soon received
classification requests for other bump stock devices that did not include internal
springs. In a series of classification decisions between 2008 and 2018, ATF concluded
that some such devices were not machineguns based on its view that such devices did
not enable a gun to fire “automatically.” Id. None of those classifications

“extensively examined the meaning of ‘automatically” in the statute. Id. at 66,518.

> Available at https://go.usa.gov/xHd89.
8
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C. The 2018 Rule

On October 1, 2017, a gunman armed with semiautomatic rifles that had been
fitted with bump stock devices killed 58 people and wounded 500 more in Las Vegas.
83 Fed. Reg. at 66,516. The bump stock devices did not have internal springs and
were therefore not of the type that ATF then believed fell within the definition of
“machinegun.”

At the urging of members of Congress and non-governmental organizations,
the Department of Justice and ATF undertook a review of the prior analysis of the
terms used to define “machinegun” in 26 U.S.C. § 5845(b), and published an advance
notice of proposed rulemaking in the Federal Register in December 2017. _Application
of the Definition of Machinegun to “Bump Fire” Stocks and Other Similar Devices, 82 Fed. Reg.
60,929 (Dec. 26, 2017). Public comment on the advance notice concluded on January
25, 2018. Id. at 60,929.

On February 20, 2018, then-President Trump issued a memorandum
concerning bump stocks to then-Attorney General Jefferson B. Sessions, I11. See
Application of the Definition of Machinegun to “Bump Fire” Stocks and Other Similar Devices, 83
Fed. Reg. 7949 (Feb. 23, 2018). The memorandum directed the Department of
Justice, working within established legal protocols, “to dedicate all available resources

to complete the review of the comments received [in response to the advance notice],
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and, as expeditiously as possible, to propose for notice and comment a rule banning
all devices that turn legal weapons into machineguns.” Id. at 7949.

The Department published a notice of proposed rulemaking, proposing
amendments to the regulations in 27 C.F.R. {§ 447.11, 478.11, and 479.11. Bump-
Stock-Type Devices, 83 Fed. Reg. 13,442 (Mar. 29, 2018). The notice elicited more than
186,000 comments. See 83 Fed. Reg. at 66,519.

The final Rule issued in December 2018. The final Rule explained, as ATF had
previously, that the phrase “single function of the trigger” means a “single pull of the
trigger” and clarified that the term also includes “analogous motions.” 83 Fed. Reg. at
06,515. The Rule further explained that the term “automatically” means as a result of
a “self-acting or self-regulating mechanism [that] allows the firing of multiple rounds
through a single function of the trigger.” Id. at 66,519. And the Rule made clear that
bump stocks fall within the definition of “machinegun,” whether or not they include
internal springs. After a single pull of the trigger of a weapon equipped with a bump
stock, the shootet’s trigger finger remains stationary on the extension ledge as the
shooter applies constant forward pressure with the non-trigger hand on the barrel-
shroud or the fore-grip of the rifle (parts at the front of the firearm). The bump stock
then directs the firearm’s recoil energy into a continuous backwards-and-forwards
cycle without “the need for the shooter to manually capture, harness, or otherwise

utilize this energy to fire additional rounds.” I4. at 66,532. A bump stock thus

10
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constitutes a “self-regulating” or “self-acting” mechanism that allows the shooter to
attain continuous firing after a single function of the trigger and, consequently,
converts a semiautomatic rifle into a machinegun. 1d.; see also id. at 66,514, 66,518.

The agency acknowledged that some of its prior classifications had concluded
that certain bump stocks, such as those that do not include an internal spring, were
not machineguns because they do not fire automatically. In conducting its
comprehensive examination of the statute and its history, the agency explained that
these prior classifications “did not provide substantial or consistent legal analysis
regarding the meaning of the term ‘automatically.” 83 Fed. Reg. at 66,518.

Consistent with the amended regulations, the Rule rescinded the agency’s prior,
erroneous classification letters treating certain bump stocks as unregulated firearms
parts. See 83 Fed. Reg. at 66,514, 66,5106, 66,523, 66,530-31, 66,549. In explaining to
members of the public that bump stocks are machineguns, the agency provided
instructions for “current possessors” of bump stocks “to undertake destruction of the
devices” or to “abandon [them)] at the nearest ATF office” to avoid liability under the
statute. Id. at 66,530.

A series of challenges to the Rule followed, including several involving the
same arguments at issue here. Those arguments have been rejected on a variety of
grounds by every other circuit to have considered them. See Guedes I, 920 F.3d 1, cert.

denied, 140 S. Ct. 789 (2020); Aposhian v. Barr, 958 F.3d 969, 982 (10th Cit.), vacated on

11
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rebg, 973 F.3d 1151 (10th Cir. 2020), renstated, 989 F.3d 890 (10th Cir. 2021) (en
banc), petition for cert. pending, No. 21-159 (U.S. Aug. 2, 2021); Gun Owners of Am., Inc. v.
Garland, 19 F.4th 890 (6th Cir. 2021) (en banc), petition for cert. pending, No. 21-1215
(U.S. Mar. 3, 2022); Guedes v. ATF (Guedes 1), __ F.4th __, 2022 WL 3205889 (D.C.
Cir. 2022). But see United States v. Alkazahg, 81 M.]. 764 (N-M. Ct. Crim. App. 2021)
(vacating criminal conviction for possession of a machinegun based on bump-stock
possession).

D.  Prior Proceedings

Plaintiff Michael Cargill surrendered two bump stocks to ATTF following
issuance of the Rule. ROA.529. His complaint raises claims under the Administrative
Procedure Act and various constitutional provisions and seeks a declaratory judgment
and a permanent injunction barring enforcement of the Rule, as well as the return of
his bump stocks. ROA.44-46, 529-30.

The district court held a bench trial on Cargill’s claims, at which the parties
submitted exhibits and defendants offered the testimony of an ATF firearms expert.
ROA.500. Following trial, the court issued a memorandum containing its findings of
fact and conclusions of law, in which it denied each of Cargill’s requests for relief. See
ROA.498-99, 571-72.

1. As primarily relevant here, the district court held that the Rule adopts the

“correct” interpretation of both “single function of the trigger” and “automatically” as
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used in the statute’s definition of “machinegun.” ROA.556. The court emphasized
that it reached these conclusions without deference to the agency because the “Rule

adopts the proper interpretation of ‘machinegun’ by including bump stock devices.”

ROA.550-51.

) ¢

In explaining that the term “single function of the trigger” “is best interpreted

5

to mean ‘a single pull of the trigger and analogous motions,”” the court noted that
Congress likely employed the “broad” term “‘function’ to forestall attempts by
weapon manufacturers or others to implement triggers that need not be pulled,
thereby evading the statute’s reach.” ROA.554 (quoting Aposhian v. Barr, 374 F. Supp.
3d 1145, 1152 (D. Utah 2019)). The court also explained that the Rule adopts the
“correct reading of ‘automatically’ within section 5845(b).” ROA.556. The Rule’s
understanding of the term to mean “the result of a self-acting or self-regulating
mechanism that allows the firing of multiple rounds through a single function of the
trigger,” the court noted, “nearly mirrors” dictionary definitions at the time Congtess
passed the National Firearms Act. ROA.556-57.

The court explained that the presence or absence of an internal spring does not
determine whether a device is a machinegun. Bump stocks that lack an internal
spring—Ilike the ones at issue in this case—can be fired using two different methods,

both of which rely on the same fire-recoil-bump-fire sequence. As the Rule explains,

a shooter can start with the rifle slid to the front of the bump stock and then pull the
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trigger. The bump stock then channels the recoil from that shot into a defined path,
allowing the weapon to slide rearwards a short distance into the stock—approximately
an inch and a half—and shifting the trigger away from the shooter’s trigger finger. 83
Fed. Reg. at 66,532. This separation from the trigger finger allows the firing
mechanism to reset. I4. When the shooter maintains constant forward pressure on
the front of the weapon, the firearm slides forward along the bump stock and back to
its initial position, causing the trigger to “bump” the shootet’s stationary finger and
tire another bullet. Id.

Alternatively, as the district court found, based on the testimony of an ATF
expert, the shooter can start with the rifle slid “all the way back into the bump-stock”
and the trigger finger resting stationary on the extension ledge. ROA.632 (ATF
expert testimony). The shooter then uses the non-trigger hand to apply forward
pressure on the front of the weapon, which will cause the trigger to come into contact
with the shooter’s stationary trigger finger. ROA.632. This permits a shooter to fire
the weapon without actually “pulling” the trigger finger. See ROA.511 (“The firing
sequence begins when the shooter presses forward on the firearm to initially engage
the trigger finger.”). Under either firing method, the initial activation of the trigger
causes a continuous cycle of fire-recoil-bump-fire that lasts until the trigger finger is
removed, the shooter stops applying forward pressure on the front of the weapon, the

weapon malfunctions, or the ammunition is exhausted. See 83 Fed. Reg. at 66,518.
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The district court explained that “the pressing forward on the [bump stock-
equipped semi-automatic weapon] is the equivalent of pulling the trigger on the
[weapon] in full automatic,” ROA.512 (quoting ROA.659), and that “[t|he continuous
exertion of forward pressure on the fore-end of the gun while ‘[t|he weapon recoils
taster than you can react’ is a ‘single pull of the trigger [or] analogous motion’ just the
same as continuing to hold the trigger of a fully automatic weapon is,” ROA.562
(second and third alterations in original) (quoting ROA.660).

The court also explained that shooting with a bump stock occurs
“automatically” because the device—with its extension ledge and recoil channeling—
is a “self-acting or self-regulating mechanism” that enables continuous fire.
ROA.558-59. The court rejected plaintiff’s argument that “because the shooter must
maintain constant forward pressure on the fore-grip or barrel shroud to continue
tiring, the recoil-propelled process is not ‘automatic.”” ROA.558. As the court
recognized, many weapons that all agree qualify as machineguns require a shooter to
maintain pressure on the trigger. ROA.558. “[T]here is no meaningful difference”
between that pressure and the forward pressure a shooter maintains in operating a
weapon with a bump stock, as “[ijn both cases, maintaining pressure in one direction
allows shooting to continue from a ‘self-acting or self-regulating mechanism’ until that

pressure is released, or the firearm runs out of ammunition or malfunctions.”

ROA.559.
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The court thus sustained the Rule without according deference to the agency’s
interpretation of the statute: “[T]he Court independently finds that the Final Rule
adopts the proper interpretation of ‘machinegun’ by including bump stock devices, so
there really is no occasion to apply the deference afforded under Chevron step-two in
this case.” ROA.550-51.

2. A panel of this Court affirmed, concluding that “the ‘Rule adopts the proper
interpretation of “machinegun” by including bump stock devices.”” Cargill v. Garland,
20 F.4th 1004, 1009 (5th Cir. 2021) (quoting ROA.550). The panel first considered
the Rule’s reading of the component terms of the definition. The panel observed that
the Rule’s interpretation of the term “single function of the trigger” as encompassing
a pull of the trigger or a similar action was consistent with “ordinary English,” noting
that courts and the public often use the term “pull” to describe the action that initiates
the firing sequence of a weapon and that the definition comported with judicial
interpretations of the statute. Id. at 1009-10.

The panel rejected the suggestion that each movement of the trigger itself
constituted a separate “function,” noting that this Court had already rejected such a
“mechanistic interpretation” in United States v. Camp, 343 F.3d 743, 744 (5th Cir.

2003). Cargill, 20 F.4th at 1011. Moreover, the panel observed, that interpretation
would “effectively rewrit[e] the statute to make ‘function’ a verb that has ‘trigger’ as its

subject—that is, rewriting the statute so that it defines a ‘machinegun’ as a weapon
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which shoots more than one shot ‘every time the trigger functions’ rather than ‘by a
single function of the trigger.” Id4. The panel noted that this interpretation “defies
common sense,” as “there is no reason why ‘Congress would have zeroed in on the
mechanistic movement of the trigger in seeking to regulate automatic weapons,” given
that the ‘ill sought to be captured by this definition was the ability to drastically
increase a weapon’s rate of fire, not the precise mechanism by which that capability is
achieved.” Id. (quoting Aposhian, 374 F. Supp. 3d at 1152).

The panel also rejected Cargill’s contention that the term “automatically”
requires that a weapon fire “completely without manual input,” explaining that the
definition of the term “automatically” in the Rule is “a neatly word-for-word copy of
the dictionary definition” prevailing in 1934 and that the definition “accords with past
judicial interpretation.” Cargill, 20 F.4th at 1012. The panel explained that “a
prototypical machine gun requires the shooter to ‘keep constant pressure on the
trigger with his shooting hand’s trigger finger,”” and there is “no reason why firearms
that require the shooter to maintain pressure on the trigger function ‘automatically’
but firearms that require the shooter to maintain pressure on the barrel of the gun do
not.” Id. at 1013.

In light of its conclusion that the Rule reflected the best interpretation of the

statute, the panel concluded that the rule of lenity did not apply, and also did not
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“address whether the Rule is entitled to deference.” Cargi/l, 20 F.4th at 1009 n.4,
1013-14.
3. Cargill petitioned for rehearing en banc, which this Court granted, ordering

supplemental briefing.

SUMMARY OF ARGUMENT

Federal law defines a “machinegun” as a weapon that shoots “automatically
more than one shot, without manual reloading, by a single function of the trigger,” as
well as parts that can be used to convert a weapon into a machinegun. 26 U.S.C.

§ 5845(b). For well over a decade, ATF has recognized that this definition applies to
weapons where a single function of the trigger—most commonly accomplished by a
shooter’s pull on the trigger—initiates an automatic firing sequence. That definition
encompasses the bump stocks at issue here. A bump stock is composed of a sliding
stock and an extension ledge where the shooter rests his trigger finger. When
attached to a semiautomatic weapon, a bump stock channels the recoil energy from an
initial shot to slide the weapon back and forth within the stock so that the trigger
automatically re-engages by “bumping” the shootet’s stationary trigger finger. This
results in a continuous cycle of fire-recoil-bump-fire that enables a shooter to fire
hundreds of rounds per minute simply by activating the trigger once and maintaining
forward pressure on the front of the weapon. A bump stock is therefore a

“machinegun” because a “single function of the trigger”—accomplished by either a
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single pull of the trigger or the application of forward pressure on the front of the
weapon with the non-trigger hand until the trigger hits the shootet’s stationary trigger
finger—initiates an automatic firing sequence that fires until the ammunition is
exhausted, the weapon malfunctions, or the shooter stops the sequence.

Cargill acknowledges that some bump stocks qualify as machineguns.
Specifically, he acknowledges that the Akins Accelerator, an early bump stock that
used an internal spring to channel recoil energy and repeatedly force the trigger into
the shooter’s stationary finger, was propetly classified by ATF as a machinegun—a
determination later upheld by the Eleventh Circuit. But he contends that bump
stocks lacking internal springs, like the ones at issue here, cannot qualify as
machineguns because a shooter must both pull the trigger and maintain pressure on
the front of the weapon for the firing cycle to continue. That contention cannot be
squared with the ordinary meaning of the term “automatically,” which does not
require that a device function completely free from other human inputs; instead, as
dictionary definitions from the time of the enactment of the statute and consistent
judicial decisions make clear, that term describes operation by “a self-acting or self-
regulating mechanism.” 83 Fed. Reg. at 66,519 (quoting Webster's New International
Dictionary 187 (2d ed. 1934)). Indeed, many weapons that indisputably qualify as
machineguns require the shooter to both pull the trigger and maintain pressure for the

weapon to continue to fire. There is no textual, historical, or practical reason to
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distinguish maintaining pressure on the trigger and maintaining pressure elsewhere on
the weapon to sustain the firing sequence.

Cargill’s argument that the phrase “by a single function of the trigger” operates
to preclude any other inputs to produce an automatic firing sequence misunderstands
the relationship between the statutory terms. The relevant question under the statute
is whether a firing sequence that fires “automatically more than one shot” is initiated
“by a single function of the trigger.” The term “by” underscores that the automatic
tiring of more than one shot occurs “through the means of” or “in consequence of” a
single function of the trigger, and thus the single function serves as “the initiating
human action that sets off a self-regulating sequence of events.” Guedes 11, 2022 WL
3205889, at *6 (quoting By, Webster's New Int'l Dictionary (2d ed. 1934)); accord Guedes I,
920 F.3d at 31 (observing that “the phrase can naturally be read to establish only the
preconditions for setting off the ‘automatic’ mechanism, without foreclosing some
further degree of manual input”). That is how courts—including this one, see United
States v. Camp, 343 F.3d 743, 745 (5th Cir. 2003)—have consistently understood the
statute. And Cargill’s reading would have perverse consequences; under his view, any
weapon that indisputably qualifies as a machinegun could be removed from the scope
of the statute merely by adding a button that must be held down with the shooter’s

other hand to permit automatic fire while the shooter also holds down the trigger.
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Cargill’s other arguments also fail to advance his case. In particular, Cargill’s
arguments about Chevron deference are irrelevant. Both the district court and the
panel correctly held that the Rule adopts the best reading of the statutory text as
applied to bump stocks, and Cargill acknowledges that consideration of Chevron

deference is unnecessary.

ARGUMENT

I. Bump Stocks Fall Within the Statutory Definition of
“Machinegun”

A. The question before the Court is whether bump stocks are machineguns
because they allow a shooter to fire “automatically more than one shot . . . by a single
function of the trigger.” 26 U.S.C. § 5845(b). The panel, the district court, and ATF
explained in detail that bump stocks meet both aspects of this definition, viewed
separately and together.

1. The statutory definition encompasses those weapons which require only a
“single function of the trigger” to initiate automatic firing. Accordingly, ATF has
long explained that a single function of the trigger includes, at a minimum, a “single
pull of the trigger.” ATF Ruling 2006-2, at 1; 83 Fed. Reg. at 66,553-54. That is
plainly the case for the bump stocks at issue, and Cargill does not argue otherwise.

A bump stock replaces the standard stationary stock on an ordinary
semiautomatic rifle—the part of the weapon that typically rests against the shooter’s

shoulder. Itis composed of a sliding stock attached to a grip fitted with an “extension
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ledge” where the shooter rests his trigger finger while shooting the firearm. 83 Fed.
Reg. at 66,516. The shooter initially activates the trigger either by pulling the trigger
or by leaving the trigger finger stationary on the ledge and applying forward pressure
on the front of the weapon. In either case, the bump stock “harnesses and directs the
tirearm’s recoil energy to slide the firearm back and forth so that the trigger
automatically re-engages by ‘bumping’ the shootet’s stationary finger without
additional physical manipulation of the trigger by the shooter,” 7., as long as the
shooter maintains pressure on the front of the weapon. This creates a fire-recoil-
bump-fire sequence that converts a semiautomatic weapon into a machinegun capable
of firing hundreds of rounds per minute with a single pull of the trigger.

As the panel noted, “the district court found that ‘when a bump stock is used
as intended, the shooter pushes forward to engage the trigger finger with the trigger,
which causes a single trigger pull that initiates a firing sequence that continues to fire
as long as the shooter continues to push forward.” Cargill v. Garland, 20 F.4th 1004,
1011 (quoting ROA.512). It noted that ATT likewise explained that “when a shooter
who has affixed a bump-stock-type device to a semiautomatic firearm pulls the
trigger, that movement initiates a firing sequence that produces more than one shot.”
Id.at 1012 (quoting 83 Fed. Reg. at 66,519). The panel accordingly concluded that
“Ib]ecause bump stocks thus allow a shooter to shoot more than one shot by a single

pull of the trigger, they allow a shooter to shoot ‘more than one shot. . . by a single
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tunction of the trigger.” Id. (second alteration in original) (quoting 26 U.S.C.
§ 5845(b)).

That understanding comports with the basic purpose of a trigger—to “initiate
the firing sequence.” United States v. Jokel, 969 F.2d 132, 135 (5th Cir. 1992) (per
curiam); accord United States v. Carter, 465 F.3d 658, 665 (6th Cir. 20006) (“A trigger is
generally anything, as an act or event, that serves as a stimulus and initiates or
precipitates a reaction.” (quotation omitted)); United States v. Fleischli, 305 F.3d 643,
655 (7th Cir. 2002) (holding that “a trigger is a mechanism used to initiate a firing
sequence”). And it corresponds with ordinary usage, reflecting the common-sense
understanding that most weapons are fired by the shooter’s pull on a curved metal
trigger, though without precluding other actions that could initiate a firing sequence.
Indeed, courts have often used “pull” as a shorthand for “function” in describing the
statute. In Staples v. United States, 511 U.S. 600 (1994), for example, the Supreme
Court used exactly that phrase in its shorthand description of the statute, explaining
that a “machinegun” under the National Firearms Act is a weapon that “fires
repeatedly with a single pull of the trigger.” Id. at 602 n.1.

As the D.C. Circuit recently explained, that view also reflects the
“contemporaneous understanding” of the Congress that first enacted the definition of
“machinegun” in 1934. Guedes II, __ F.4th __, 2022 WL 3205889, at *5 (D.C. Cir.

2022). The relevant committee report noted that the legislation “containfed] the usual
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definition of machine gun as a weapon designed to shoot more than one shot without
reloading and by a single pull of the trigger.” H.R. Rep. No. 73-1780, at 2; accord S.
Rep. No. 73-1444, at 1-2 (1934) (reprinting House committee report’s “detailed
explanation” of the bill’s provisions, including the quoted language). The then-
president of the National Rifle Association had proposed during earlier hearings that a
machinegun should be defined as a weapon “which shoots automatically more than
one shot without manual reloading, by a single function of the trigger.” National
Firearms Act: Hearings Before the House Comm. on Ways and Means on H.R. 9066, 73d Cong
40 (1934) (INFA Hearings) (statement of Karl T. Frederick, President, National Rifle
Association of America). Explaining that proposal, he stated that “[t]he distinguishing
feature of a machine gun is that by a single pull of the trigger the gun continues to fire
as long as there is any ammunition,” and that any weapon “which is capable of firing
more than one shot by a single pull of the trigger, a single function of the trigger, is
propetly regarded, in my opinion, as a machine gun.” 1d.; see Guedes 11, 2022 WL
3205889, at *5.

ATF has applied this principle since 2006, when it concluded that the Akins
Accelerator, an early form of bump stock, was a machinegun within the meaning of
the statute, explaining that “single function of the trigger” should be understood to
describe a “single pull of the trigger.” 83 Fed. Reg. at 66,517 (quotation omitted).

The Akins Accelerator—which created “a weapon that ‘[with] a single pull of the
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trigger initiates an automatic firing cycle that continues until the [shooter’s] finger is
released, the weapon malfunctions, or the ammunition supply is exhausted”’—was
thus propetly classified as a machinegun. Id. (first alteration in original) (quoting
Akins v. United States, No. 8:08-cv-988, 2008 WL 11455059, at *3 (M.D. Fla. Sept. 23,
2008)). The Eleventh Circuit rejected a challenge to ATF’s determination, explaining
that interpreting “single function of the trigger” as ““single pull of the trigger’ is
consonant with the statute and its legislative history.” _Akins v. United States, 312 F.
App’x 197, 200 (11th Cir. 2009) (per curiam).

2. The 2018 Rule applies this same basic understanding of “single function of
the trigger.” In issuing the rule, ATF acknowledged, however, that it had been
mistaken in its view that whether the weapon fired “automatically” turned on whether
the ongoing firing sequence involved a mechanism such as the Akins Accelerator’s
internal springs. ATF explained that the only functional difference between a bump
stock with springs and a bump stock without springs is that, in the case of a bump
stock without springs, the shooter generally must maintain “constant forward pressure
with the non-trigger hand on the barrel-shroud or fore-grip of the rifle.” Cargill, 20
F.4th at 1013 (quoting 83 Fed. Reg. at 66,516). But it is equally the case that “a
prototypical machine gun requires the shooter to ‘keep constant pressure on the
trigger with his shooting hand’s trigger finger.” Id. (quoting ROA.559). In either

case, “[a] firearm functions ‘automatically’ as long as it ‘function[s] as the result of a
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self-acting or self-regulating mechanism that allows the firing of multiple rounds
through a single function of the trigger,” regardless of whether a shooter must
maintain pressure on the weapon while firing.” Id. (second alteration in original)
(citation omitted) (quoting 83 Fed. Reg. at 66,553).

In this regard, the panel noted “that the district court found that after a shooter
pulls the trigger of a bump stock-equipped semiautomatic rifle to initiate the weapon’s
firing sequence, the gun ‘slides back and forth[,] and its recoil energy bumps the
trigger finger into the trigger to continue firing until the shooter stops pushing
torward with his non-shooting hand or the weapon runs out of ammunition or
malfunctions.” Cargill, 20 F.4th at 1013 (quoting ROA.511). “The district court
tfurther found, based on expert testimony, that ‘even though the shooter’s finger
disengages and re-engages with the trigger during the bump firing process, the
sequence set in motion by the initial forward pressure causing a trigger pull continues.
Multiple rounds fire because “[tjhe weapon recoils faster than you can react.””” Id.
Thus, “as the Rule itself explains, a bump stock ‘harness|es] the recoil energy of the
semi-automatic firearm to which it is affixed so that the trigger resets and continues
tiring without additional physical manipulation of the trigger by the shooter.” Id.
(quoting 83 Fed. Reg. at 66,553-54). “For these reasons, semiautomatic firearms

equipped with bump stocks shoot ‘as the result of a self-acting or self-regulating
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mechanism that allows the firing of multiple rounds through a single function of the
trigger’—in other words, they shoot ‘automatically’ for purposes of the statute.” Id.
The panel stressed that this definition of “automatically” precisely mirrored the
definition of “one leading dictionary from 1934, the year the NFA was enacted,”
which stated that ““‘automatically’ is the adverbial form of automatic, which in turn
means ‘[h]aving a self-acting or self-regulating mechanism that performs a required act
at a predetermined point in an operation.” Cargill, 20 F.4th at 1012 (quoting Webster’s
New International Dictionary 187 (2d ed. 1934)). Similarly, “[a]nother dictionary from
the time defines automatic as [s]elf-acting under conditions fixed for it, going of
itself.” Id. (second alteration in original) (quoting Oxford English Dictionary 574
(1933)). As the Seventh Circuit previously explained in relying on these definitions,
“for purposes of the NFA, ‘the adverb ‘automatically’ . . . delineates how the
discharge of multiple rounds from a weapon occurs: as the result of a self-acting
mechanism’ which “is set in motion by a single function of the trigger and is
accomplished without manual reloading.” Id. (quoting United States v. Olofson, 563
F.3d 652, 658 (7th Cir. 2009)). “As a nearly word-for-word copy of the dictionary
definition that accords with past judicial interpretation, the Rule’s interpretation of
‘automatically’ is the best interpretation of that term.” Id.; accord Guedes 11, 2022 WL

3205889, at *0.
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Indeed, the entire point of a bump stock is to permit a semiautomatic rifle to
fire “automatically.” It “performs a required act at a predetermined point” in the
firing sequence by “directing the recoil energy of the discharged rounds into the space
created by the sliding stock,” ensuring that the rifle moves in a “constrained linear
rearward and forward path[]” to enable continuous fire. 83 Fed. Reg. at 66,519,
06,532 (quotation omitted). This process is also ““[s]elf-acting under conditions fixed
tor it.” Id. at 66,519 (quotation omitted). The shooter’s positioning of the trigger
finger on the extension ledge and application of pressure on the front of the rifle with
the other hand provide the conditions necessary for the rifle to fire repeatedly. When
those conditions are present, a single function of the trigger—whether accomplished
by pulling the trigger or by pushing the trigger forward into the shooter’s stationary
finger—causes the weapon to fire “automatically more than one shot.”

As the district court observed, that process is materially indistinguishable from
the process by which shooters fire some weapons that are indisputably machineguns:
by maintaining pressure on the trigger after the initial pull, as the initial application of
torce to the trigger is not alone sufficient to produce automatic fire. “[T]here is no
meaningful difference” between that pressure and the forward pressure a shooter
maintains in operating a weapon with a bump stock, as “[ijn both cases, maintaining

pressure in one direction allows shooting to continue from a ‘self-acting or self-
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regulating mechanism’ until that pressure is released, or the firearm runs out of
ammunition or malfunctions.” ROA.559.

B. Cargill does not challenge the understanding of “single function of the
trigger” comprehensively analyzed by the panel, the district court, and ATF. Nor
does he take issue with the Eleventh Circuit’s holding in Akins. He acknowledges
that the Akins Accelerator qualifies as a machinegun, noting that with that weapon
“all the shooter had to do was pull the trigger to produce continuous firing,” Supp.
Br. 18, and that “continued firing could legitimately be deemed the ‘automatic’ result
of one pull of the trigger because it required no additional effort by the shooter,”
Supp. Br. 19. Because mechanical bump stocks and non-mechanical bump stocks
operate with the same action of the trigger, Cargill’s acknowledgement that the Akins
Accelerator is a machinegun forecloses any challenge to the Rule’s understanding of
the term “single function of the trigger.” Indeed, the understanding of the term
“single function of the trigger” described in the Rule was adopted in connection with
ATP’s classification of the Akins Accelerator in 2006 and upheld by the Eleventh
Circuit in Akzns, and Cargill emphasizes his view that “[t]he best reading of § 5845(b)
is the one ATF espoused before December 2018.” Supp. Br. 33.

Cargill instead contends that bump stocks lacking internal springs are not
machineguns, focusing his argument on the term “automatically.” He reiterates his

contention that bump stocks lacking mechanical springs do not fire “automatically
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more than one shot . . . by a single function of the triggetr” because “something more
is required of the shooter than a single function/pull of the trigger to produce more
than one shot.” Supp. Br. 21. Specifically, he contends that because a shooter must
both keep his finger on the extension ledge and push forward on the weapon, the
weapon is not a machinegun, Supp. Br. 20-22, emphasizing that, unlike the Akins
Accelerator, “it requires two hands to bump fire a semi-automatic rifle equipped with
a nonmechanical bump stock,” Supp. Br. 19.

Cargill’s theory finds no support in the text of the statute. He makes no
attempt to grapple with the meaning of “automatically” in common usage or with the
contemporaneous dictionary definitions discussed by the panel and the Rule. As the
Seventh Circuit previously explained, these definitions underscore that “for purposes
of the NFA, ‘the adverb ‘automatically’. . . delineates how the discharge of multiple
rounds from a weapon occurs: as the result of a self-acting mechanism’ which “is set
in motion by a single function of the trigger and is accomplished without manual
reloading.” Cargill, 20 F.4th at 1012 (quoting Olofson, 563 F.3d at 658).

Nor does the term “automatically” preclude “some measure of additional
human input.” Guedes I, 920 F.3d 1, 30 (D.C. Cir. 2019). A sewing machine, for
example, may be fairly described as operating “automatically” even though the user

must both press down the pedal and push the fabric through. Id. Similarly, as

30



Case: 20-51016  Document: 00516445418 Page: 38 Date Filed: 08/24/2022

discussed, weapons that are indisputably machineguns often require the shooter to
both pull the trigger and maintain pressure to continue firing.

Unable to reconcile his view with the ordinary meaning of the term
“automatically,” Cargill instead rests his argument on the claim that the phrase “single
function of the trigger” operates to define the limits of the term “automatically,” such
that any additional human input would take the weapon outside the scope of the
statute. Supp. Br. 23 (citing Guedes I, 920 F. 3d at 44 (Henderson, J., concurring in
part and dissenting in part)). This argument misapprehends the relationship between
the statutory terms. The relevant question under the statute is whether a firing
sequence that fires “automatically more than one shot” is initiated “by a single
function of the trigger.” As the D.C. Circuit put the point, the term “by” underscores
that the automatic firing of more than one shot occurs “through the means of” or “in
consequence of” a single function of the trigger, and thus the single function serves as
“the initiating human action that sets off a self-regulating sequence of events.” Guedes
11, 2022 WL 3205889, at *6 (quoting By, Webster’s New International Dictionary (2d ed.
1934)); accord Guedes 1, 920 F.3d at 31 (observing that “the phrase can naturally be read
to establish only the preconditions for setting off the ‘automatic’ mechanism, without
toreclosing some further degree of manual input”); Cargi/l, 20 F.4th at 1011; Gun
Owners of Am., Inc. v. Garland, 19 F.4th 890, 909 (6th Cir. 2021) (opinion of White, J.).

Nothing about that phrasing precludes other involvement by the shooter to enable
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that automatic firing process, and the statute likewise contains no requirement that the
automatic firing occur “solely” or “exclusively” by a single function of the trigger.
Indeed, since long before the Rule at issue here, courts have consistently
understood the phrase in precisely this way: as addressing how the automatic process
of firing more than one shot is “set in motion.” Olofson, 563 F.3d at 658; accord United
States v. Evans, 978 F.2d 1112, 1113 n.2 (9th Cir. 1992) (““[B]y a single function of the
trigger” describes the action that enables the weapon to “shoot . . . automatically . . .

b

without manual reloading.”); Akins, 312 F. App’x at 201 (interpreting the phrase to
address “the action taken by a gunman to commence the firing process”); see also ATF
Ruling 2006-2, at 3 (explaining that a weapon is a machinegun if a single function of
the trigger “initiates an automatic firing cycle”). That same understanding underpins
this Court’s decision in United States v. Camp, 343 F.3d 743 (5th Cir. 2003), which
considered a rifle that had been modified with a switch-activated, motorized fishing
reel placed within the trigger guard. Whenever a shooter operated the switch, the reel
would rotate and “that rotation caused the original trigger to function in rapid
succession.” Id. at 744. In concluding that the weapon qualified as a “machinegun,”
this Court emphasized that a single function of the trigger—there, flipping the switch

the shooter had installed—*"initiated the firing sequence” that caused the weapon “to

fire multiple shots.” Id. at 745.
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On Cargill’s theory, continued pressure on the trigger after the initial “single
function” does not remove the weapon from the statutory definition, while
maintaining pressure on some other part of the weapon does. Congress did not ban
machineguns only to have that ban circumvented by a shift in the locus of a shooter’s
pressure on the weapon. As the panel observed, “Cargill offers no reason why
firearms that require the shooter to maintain pressure on the trigger function
‘automatically’ but firearms that require the shooter to maintain pressure on the barrel
of the gun do not.” Cargill, 20 F.4th at 1013. More generally, on Cargill’s view, the
result would be the same if the shooter simply pressed and held down a button with
the non-trigger hand to enable automatic fire while pulling the trigger with the other
hand. After all, that would require the shooter to “undertake|| a task 7z addition to
effecting a single function of the trigger” to produce more than one shot, and Cargill
believes the statute “is propetly read as excluding” such weapons. Supp. Br. 23. The
statute does not contain such an enormous loophole, under which an individual could
remove an M16 or similar weapon from the scope of the prohibition on machineguns
merely by adding a button that must be held down with the shooter’s other hand to
enable automatic fire. See Gun Owners, 19 F.4th at 910 (opinion of Gibbons, J.)
(noting that this reading would allow “parts specifically intended to achieve
machinegun functionality with a single pull of the trigger so long as the part also

requires some minutia of human involvement”). Instead, such a weapon qualifies as a
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machinegun for precisely the same reason a bump stock does: a single function of the
trigger initiates an automatic firing sequence that produces more than one shot, even
though one condition for that automatic firing sequence to occur is continued
pressure by the shootet’s other hand.

The incoherence of Cargill’s view is underscored by the district court’s finding
that a rifle equipped with a bump stock can be fired by a single motion: some
shooters opt to begin with the rifle back in the stock and initiate firing by “press|ing]
forward on the firearm to initially engage the trigger finger,” ROA.511, rather than
pulling rearward on the trigger while also maintaining forward pressure. In this
respect, the shooter’s trigger finger functions identically to a post welded into the
trigger guard. ROA.512. As long as something is present for the trigger to hit as it
cycles, the forward pressure on the weapon is performing the same task as the
shooter’s continued pressure on the trigger on other machineguns, and “|[t|he shooter
does not have to pull rearward to continue firing as long as he keeps his finger on the
trigger ledge.” ROA.512. Thus, as the district court explained, that a bump stock-
equipped rifle and a prototypical machinegun both fire multiple shots “by just

2y ¢

maintaining pressure on the weapon” “more accurately reflects the line Congress drew

with the term ‘automatically’ than would a distinction based on the strict mechanical
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workings within the weapon.” ROA.559 (citing Aposhian v. Barr, 374 F. Supp. 3d
1145, 1152-53 (D. Utah 2019); NF.A Hearings 40).

Cargill’s misunderstanding of the statute is likewise apparent in his contention
that the Rule is arbitrary and capricious because shooters can “bump fire” weapons by
means such as looping their thumb through a belt loop to keep the thumb stationary,
and then manually forcing the weapon back and forth against their stationary thumb.
Supp. Br. 31-32; see 83 Fed. Reg. at 66,533 (describing this process). The comparison
underscores the difference between a weapon that fires automatically and one that
does not. The point of a bump stock is to “direct[] the recoil energy of the discharged
rounds into the space created by the sliding stock . . . in constrained linear rearward
and forward paths,” 83 Fed. Reg. at 66,533, thus serving as “a self-acting or self-
regulating mechanism that performs a required act at a predetermined point in an
operation,” 7d. at 66,519 (quotation omitted). The bump stock, as compared to
firearms cited by Cargill, relieves the shooter of the need to “harness the recoil
energy”’ and “control the distance that the firearm recoils and the movement along the
plane on which the firearm recoils.” Id. As the D.C. Circuit explained, “[h]arnessing
the recoil energy without an automatic device requires a great deal of skill and renders

it exponentially more difficult to bump fire,” Guedes 11, 2022 WL 3205889, at *11, and
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even Cargill acknowledges that a bump stock provides “assistance” and that a shooter
“using a belt loop faces greater difficulty controlling recoil.” Supp. Br. 32.

C. The only court of appeals decision to hold that bump stocks are not
machineguns—the now-vacated panel decision in Gun Owners of America, Inc. v.
Garland, 992 F.3d 446 (6th Cir. 2021)—did so on the ground that the firing sequence
is not initiated by a “single function of the trigger.” Cargill does not pursue that
argument, and the decisions of the panel and the district court, and the reasoning of
the Rule, make clear that such an argument would be unavailing.*

In concluding that bump stocks do not operate by a “single function of the
trigger,” the Gun Owners panel decision acknowledged that if the statute were
concerned with what it described as “the human process,” the definition would
encompass a bump stock “because the firearm shoots multiple shots despite the
shooter’s pulling the trigger only once.” 992 F.3d at 469. The Sixth Circuit panel
believed it crucial, however, that the recoil process causes the weapon’s trigger to
continue to move after the firing sequence is initiated. The decision declared that

the single function of the trigger’ refers to the mechanical process of the trigger, not

the shooter’s pulling of the trigger,” 7d. at 473, and that a bump stock therefore is not

* The Navy-Marine Corps Court of Criminal Appeals also held that ATF
misunderstood the statutory definition of “single function of the trigger.” United

States v. Alkazabg, 81 M.J. 764 (N-M. Ct. Crim. App. 2021).
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a machinegun because it is “not capable of firing more than one shot for each
depressed-released-reset cycle the trigger completes,” zd. at 469.

That reasoning, which would apply equally to the Akins Accelerator, does not
comport with the statute’s language or the unbroken understanding of the courts of
appeals, which look to whether “a single function of the trigger” is sufficient to
initiate “automatically more than one shot.” 26 U.S.C. § 5845(b). That is the case
here: just as with the Akins Accelerator, the shooter’s initial function of the trigger
initiates an automatic fire-recoil-fire sequence that continues until the shooter stops
the process or runs out of ammunition. Once that process has been set in motion by
a single function of the trigger, the specific mechanical process that the trigger goes
through is not determinative; that process has no significant bearing on the deadliness
of the weapon. As the Eleventh Circuit put the point, “[t|he plain language of the
statute defines a machinegun as any part or device that allows a gunman to pull the
trigger once and thereby discharge the firearm repeatedly.” Akins, 312 F. App’x at
201; accord Olofson, 563 F.3d at 658; Evans, 978 F.2d at 1113 n.2. Automating the back-
and-forth movement of the trigger as opposed to the back-and-forth movement of
the hammer inside the weapon does not alter the result.

The view articulated by the Sixth Circuit panel would not only legalize the
Akins Accelerator, but would also call into question the classification of other devices

that operate, from the shootet’s perspective, identically to weapons all agree are
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machineguns and produce the same results. For example, in 2016, ATF classified
“LV-15 Trigger Reset Devices” as machinegun parts. 83 Fed. Reg. at 66,518 n.4.
These devices attached to an AR-15 rifle and used a battery-operated “piston that
projected forward through the lower rear portion of the trigger guard” to push the
trigger forward, enabling the shooter to pull the trigger once and “initiate and
maintain a firing sequence” by continuing the pressure with the trigger finger while
the piston rapidly reset the trigger. Id.

ATF applied the same reasoning in classifying another device—a “positive
reset trigger”—that used the recoil energy of each shot to push the shooter’s trigger
finger forward while the shooter engaged in one continuous pull, see 83 Fed. Reg. at
06,518 n.4, and in classifying the “AutoGlove,” a glove with a battery-operated piston
attached to the index finger that pulled and released the trigger on the shooter’s behalf
when the shooter held down a plunger to activate a motor, see ROA.1073-79. By
prohibiting weapons that fire “automatically more than one shot, without manual
reloading” by a “single function of the trigger,” Congress reached not only
prototypical machineguns but the many subsequent variants. Indeed, as the panel in
this case observed, this Court has already rejected the premises of the vacated Sixth
Circuit decision. In Camp, where the Court considered a rifle that had been modified
with a switch-activated, motorized fishing reel placed within the trigger guard that

“caused the original trigger to function in rapid succession,” this Court rejected the
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argument that each separate mechanical movement of the trigger qualified as a distinct
“function” under the statute. 343 F.3d at 744. Because the shooter needed to
perform only “one action—pulling the switch he installed—to fire multiple shots,”
this Court held that the rifle was a “machinegun” that fired more than one shot “by a
single function of the trigger.” Id. at 745 (quoting 26 U.S.C. § 5845(b)); see Cargill, 20
F.4th at 1010-11; Guedes 11, 2022 WL 3205889, at *9. That approach propetly
considers the action taken to initiate the automatic firing sequence as the focus of the
analysis, rather than the specifics of the mechanical operation of the weapon.

II.  Cargill’s Remaining Arguments Are Without Merit

Cargill’s other arguments related to the Rule also lack merit.

Cargill devotes much of his brief to a discussion of Chevron deference. Supp.
Br. 33-43. But as Cargill correctly notes at the outset, Supp. Br. 33, there is no need
tor this Court to opine on Chevron’s applicability here, for several reasons. For one,
the panel and the district court rightly concluded that ATF’s interpretation of the
statutory text is correct, and the Supreme Court has made clear that there is no need
to consider Chevron where the rule adopts the best understanding of the statute. See
Edelman v. Lynchburg Coll., 535 U.S. 106, 114 (2002) (explaining that “there is no
occasion to defer and no point in asking what kind of deference, or how much”
would be due where the agency adopts the view the court would take when

“interpreting the statute from scratch”). The government has not sought Chevron
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deference in defending the challenged rule, and deciding the issue on its merits
“allows [the Court] to address the issues as the parties have principally framed them
tor resolution.” Guedes 11, 2022 WL 3205889, at *4.

Morteover, those courts that have afforded Chevron deference to the Rule have
done so on the mistaken premise that the Rule is a regulation with legal force and
effect independent of the statute itself—in other words, was a legislative rule issued in
the exercise of delegated authority. See Guedes I, 920 F.3d at 20; Aposhian, 958 F.3d at
980. But as the government has explained, the Rule is instead an interpretive rule
that, by definition, does not carry the force and effect of law. See Perez v. Mortgage
Bankers Ass’n, 575 U.S. 92, 96-97 (2015) (contrasting interpretive rules with “legislative
rules” that have “the force and effect of law”) (quotation omitted)). The Rule makes
clear that the only source of legal force for the prohibition on bump stocks is
Congress’s statutory ban on new machineguns, not the rule itself. See, ¢.g., 83 Fed.
Reg. at 66,529 (“[T]he impetus for this rule is the Department’s belief, after a detailed
review, that bump-stock-type devices satisfy the statutory definition of
‘machinegun.”); 7zd. (“ATF must . . . classify devices that satisfy the statutory definition
of ‘machinegun’ as machineguns.”); 7d. at 66,535 (“|T]he Department has concluded
that the [National Firearms Act] and [Gun Control Act] require regulation of bump-

stock-type devices as machineguns.”). Thus, ATF determined that bump stocks are
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machineguns under the statute, not that the agency had discretionary authority under
the statute to classify them as machineguns.

Some courts have incorrectly concluded that the Rule is legislative because the
preamble refers to Chevron, 83 Fed. Reg. at 66,527; because the rule includes an
effective date; and because the rule was issued via notice and comment and published
in the Code of Federal Regulations. See_Aposhian, 958 F.3d at 979-981; Guedes 1, 920
F.3d at 17-20. None of those considerations, alone or together, supports disregarding
ATF’s own position that the rule is merely interpretive. The preamble’s brief
discussion of Chevron establishes at most that the agency believed its interpretation
would be upheld even if the statutory language were deemed ambiguous; the agency
included an effective date to advise the public of the date on which it would begin to
enforce its revised interpretation; and neither the use of notice and comment nor
publication in the Code of Federal Regulations makes an otherwise interpretive rule
legislative. Thus, after according the Rule Chevron deference in reviewing the denial of
a preliminary injunction, the D.C. Circuit subsequently acknowledged in the final
judgment appeal that deciding the statutory question on its merits “comports with
how the Bureau engaged in the rulemaking exercise” by “repeatedly describ[ing] what
it was doing as seeking to arrive at the ‘best interpretation’ of the statutory text.”

Guedes 11, 2022 WL 3205889, at *4.
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Of course, recognizing that Chevron deference is not at issue here does not
require ignoring ATE’s considered views. A court may properly gather wisdom from
an agency charged with implementing a statute, particularly when it has done so in a
tormal process that involved receipt of close to 200,000 comments. As the Supreme
Court has explained, even when Chevron deference is inapplicable, “we often pay
particular attention to an agency’s views in light of the agency’s expertise in a given
area, its knowledge gained through practical experience, and its familiarity with the
interpretive demands of administrative need.” County of Maui v. Hawaii Wildlife Fund,
140 S. Ct. 1462, 1474 (2020). Even aside from Chevron, a court can propetly consider
the extent to which its interpretation of a term it believes to be ambiguous in isolation
is consonant with a statute’s purpose—in this case to protect the safety of the public
and law enforcement officers from the unique dangers posed by machineguns. See
Gundy v. United States, 139 S. Ct. 2116, 2126 (2019) (noting that the Supreme Court
“often looks to ‘history [and] purpose’ to divine the meaning of language” (quoting
Maracich v. Spears, 570 U.S. 48, 76 (2013))).

In sum, neither party to this litigation has suggested that Chevron deference is
appropriate, and both the district court and the panel resolved the dispute without
according deference. Accordingly, there is no reason for the Court to consider the
issue here. We briefly note, however, that Cargill’s arguments reflect several incorrect

premises regarding the Chevron doctrine. For example, Cargill’s claim that deference is
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categorically “inappropriate in cases involving agency interpretations of criminal
statutes,” Supp. Br. 39, misreads Supreme Court precedent. The Supreme Court has
applied Chevron deference to agency interpretations of statutes with criminal
applications. Indeed, that was true in Chevron itself, in which the Court deferred to an
agency’s interpretation of the term “stationary source” for purposes of a permitting
requirement in the Clean Air Act, 42 U.S.C. § 7502(2)(1), (b)(6) (1982). A knowing
violation of that requirement was a federal crime. 42 U.S.C. § 7413(c)(1) (1982).
Similarly, in United States v. O 'Hagan, 521 U.S. 642 (1997), the Court applied Chevron in
an insider-trading prosecution to defer to the Securities and Exchange Commission’s
interpretation of a statute administered by the Commission. The statutory scheme
prohibits “fraudulent, deceptive, or manipulative acts and practices” in connection
with tender offers, 15 U.S.C. § 78n(e); authorizes the Commission to define those
terms by regulation, z7.; and makes willful violations of the agency’s rules a felony, /.
§ 78tf(a). The Court afforded “controlling weight” to the Commission’s regulation.
O’Hagan, 521 U.S. at 673 (quoting Chevron, U.S.A., Inc. v. Natural Res. Def. Council, 467
U.S. 837, 844 (1984)). And in Babbitt v. Sweet Home Chapter of Communities for a Great
Oregon, 515 U.S. 687 (1995), the Court applied Chevron to uphold an agency’s
interpretation of ambiguous statutory language, even though a violation could carry

criminal consequences, see 7. at 703, 704 n.18; see also 16 U.S.C. § 1540(b)(1).
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Cargill relies (Supp. Br. 40-41) on the Court’s later observation that “criminal
laws are for courts, not for the Government, to construe,” Abramski v. United States,
573 U.S. 169, 191 (2014), as well as the Court’s statement that it has “never held that
the Government’s reading of a criminal statute is entitled to any deference,” United
States v. Apel, 571 U.S. 359, 369 (2014). Abramski and Ape/ did not involve agency
regulations with any claim to Chevron deference. Abramski declined to defer to
decades-old, non-binding guidance documents that the agency no longer followed.
573 U.S. at 191. And in Ape/, the defendant sought to rely on certain statements in
the United States Attorneys’ Manual, a collection of “internal . . . guidance” for
tederal prosecutors that is “not intended to be binding.” 571 U.S. at 368-369
(quotation omitted). Those decisions underscore that there is a “vast body of
administrative interpretation” to which Chevron simply does not apply. Crandon v.
United States, 494 U.S. 152, 177 (1990) (Scalia, J., concurring in the judgment)
(emphasis omitted). But they do not call into question the applicability of Chevron to
rules like the ones at issue in Chevron, O 'Hagan, and Sweet Home.

Cargill also discusses (Supp. Br. 43-406) the relationship between the rule of
lenity and Chevron deference, but as the district court held, “traditional tools of
statutory interpretation yield unambiguous meanings” for the statutory terms at issue,
and those terms cover bump stocks, rendering resort to lenity unnecessary.

ROA.553-54. Cargill’s discussion also misunderstands the role of lenity in statutory
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interpretation. Lenity has a role only when “after considering text, structure, history,
and purpose, there remains a grievous ambiguity or uncertainty in the statute such that
the Court must simply guess as to what Congress intended.” Maracich, 570 U.S. at 76
(quoting Barber v. Thomas, 560 U.S. 474, 488 (2010)); accord Liparota v. United States, 471
U.S. 419, 427 (1985); of- Sweet Home, 515 U.S. at 704 n.18 (holding that a regulation can
provide the requisite fair notice of prohibited conduct required by the rule of lenity).
Cargill does not contend that the statute is grievously ambiguous as applied to bump
stocks, and lenity has no role to play where, as here, application of the traditional tools
of statutory construction yields a firm conclusion about the meaning of the statute.
Cargill, 20 F.4th at 1013-14.

Finally, Cargill also suggests if the Rule were an act of delegated legislative
rulemaking authority, a ruling in the government’s favor would raise questions under
the non-delegation doctrine. Supp. Br. 47-50. Cargill again tilts at windmills: the rule
is not legislative and the scope of the statute is a question for the Court to decide. We
note, however, that Cargill’s premises are again incorrect. He offers no sound basis
tor concluding that Congtress could not vest an expert agency with such authority in
implementing a statute that bars weapons that “shoot . . . automatically more than one
shot, without manual reloading, by a single function of the trigger.” See Gundy, 139 S.

Ct. at 2129 (collecting examples of permissible delegations to regulate in the “public
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interest,” to set standards “requisite to protect public health,” to set “fair and

equitable” prices, and to set “just and reasonable” rates).

CONCLUSION

For the foregoing reasons, the judgment of the district court should be

affirmed.
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26 U.S.C. § 5845(b)
§ 5845. Definitions

(b) Machinegun.--The term “machinegun” means any weapon which shoots, is
designed to shoot, or can be readily restored to shoot, automatically more than one
shot, without manual reloading, by a single function of the trigger. The term shall also
include the frame or receiver of any such weapon, any part designed and intended
solely and exclusively, or combination of parts designed and intended, for use in
converting a weapon into a machinegun, and any combination of parts from which a
machinegun can be assembled if such parts are in the possession or under the control
of a person.

Al



