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In the United States Court of Appeals
For the Third Circuit

William Drummond, et al., No. 20-1722
Plaintiffs-Appellants,
V.

Township of Robinson, et al.,

Defendants-Appellees.

N N N N N N N N N N

APPELLEES’ RESPONSE IN OPPOSITION TO
APPELLANTS’ MOTION FOR SUMMARY REVERSAL

Defendants-Appellees Township of Robinson and Mark Dorsey, Robinson
Township Zoning Officer in his official and individual capacities, by and through
undersigned counsel, hereby respectfully submit a Response in Opposition to
Appellants’ Motion for Summary Reversal brought pursuant to Fed. R. App. P. 27,
Third Circuit L. A.R. 27.4, and 1.0O.P. 10.6 contending that there is no substantial
guestion that the District Court erred.

To the contrary, the District Court’s March 16, 2020 Opinion and Order
appropriately followed this Court’s directives as set forth in its November 14, 2019

Opinion. Appellants’ request for relief contained in the Motion for Summary
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Reversal should be denied and the District Court’s March 16, 2020 Opinion and
Order should be affirmed.
BACKGROUND

In essence, this appeal revolves around Appellants’ application to open and
operate a commercial gun club and its subsequent denial pursuant to a Robinson
Township local ordinance. Appellants brought suit alleging that Robinson
Township and Mark Dorsey, Robinson Township Zoning Officer, had infringed their
Second and Fourteenth Amendment rights.

The District Court, in its January 22, 2019 Opinion and Order, ultimately
granted the Township’s motion to dismiss, rejecting all relief sought by Appellants
and dismissing their Complaint. (Exh. A) Appellants thereafter appealed and this
Court, in its November 14, 2019 Opinion, affirmed the District Court in nearly every
respect. (Exh. B)

This Court remanded this matter with regard to the facial Second Amendment
challenges contained in Counts | and Il of the Complaint and with respect to the
request for preliminary injunctive relief based on these facial challenges. Id. The
District Court’s January 22, 2019 Opinion and Order was affirmed in all other
respects. Id.

The facial Second Amendment challenges pertained, at Count | of the

Complaint, to Section 601 of the ordinance, which set forth a definition of the term
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“Sportsman’s Club” as outlined therein. ld. Count Il of the Complaint, and with
regard to the facial Second Amendment challenges, pertained to limitations imposed
on shooting activities and certain firearms as set forth in the ordinance. Id.

The District Court, in its March 16, 2020 Opinion and Order, specifically
addressed, again, the facial Second Amendment challenges proffered by Appellants
and employed the specific analyses directed by this Court in its November 14, 2019
Opinion. (Exh. B, C). In so doing, the District Court ultimately granted Appellees’
motion to dismiss, dismissing Appellants’ Complaint once again and denying
Appellants’ preliminary injunctive relief as moot. (Exh. C)

Appellants correctly note that the relief they seek now, in the form of a
summary reversal, is reserved for clear cases alone and in such circumstances when
a district court’s actions are in clear contravention of this Court. U.S. v. Wheeling-
Pittsburgh Steel Corp., 866 F.2d 57, 58 (3d Cir. 1988); Third Circuit L.A.R. 27.4,
and 1.O.P. 10.6. Although, the Wheeling-Pittsburgh Steel Corp. case is factually
distinct from the current matter before this Court, as that case involved a district
court amending a consent decree. Wheeling-Pittsburgh Steel Corp., 866 F.2d at 57
(3d Cir. 1988). The amended consent decree required the appellee to install an
emission control system in its plant or shut down. Id. The district court in the

Wheeling-Pittsburgh Steel Corp case expressly contravened certain requirements set
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forth to amend a consent decree, thus committing an error of law. Id. at 62. No such
error was committed here.

Summary reversals are, moreover, inappropriate when there is no substantial
question presented by the appeal. Abdel-Whab v. Secretary of Dept. of Homeland
Sec., 132 Fed.Appx. 988, 989-90, 2005 WL 1332616, at *1 (3d Cir. 2005).

In this case, the District Court’s March 16, 2020 Opinion and Order
appropriately followed this Court’s directives as set forth in its November 14, 2019
Opinion. Appellants’ appeal presents no substantial question and the Motion for
Summary Reversal is inappropriate, as there is no evidence that the District Court’s
actions were in clear contravention of this Court.

ARGUMENT

As noted by this Court in its November 14, 2019 Opinion, Second
Amendment challenges are evaluated using a two-step framework as set forth in the
Marzzarella test. (Exh. B) Under Marzzarella, courts are to “ask whether the
challenged law imposes a burden on conduct falling within the scope of the Second
Amendment’s guarantee.” United States v. Marzzarella, 614 F.3d 85, 89 (3d Cir.
2010). If no such burden is imposed by the law and with regard to the Second
Amendment’s scope, then no further inquiry is required. 1d. If a burden is found to
exist, then courts are to proceed to the second prong in order to “evaluate the law

under some form of means-end scrutiny”. 1d.
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This Court held, in its November 14, 2019 Opinion, that the District Court had
neglected to apply a textual and historical analysis in evaluating, at step-one of the
Marzzarella test, whether the Robinson Township local ordinance placed a burden
on Appellant’s Second Amendment rights. (Exh. B) The District Court had, instead,
applied a time, place, and manner test at step-one when, in fact, that should have
been applied at step-two of the Marzzarella test. Id. The textual and historical
analysis required at step-one, this Court noted, should reflect the analysis as
enunciated in the Heller decision. Id.; District of Columbia v. Heller, 554 U.S. 570,
579-619 (2008).

All remaining constitutional arguments asserted by Appellants were deemed
to have failed before this Court, as reflected in its November 14, 2019 Opinion.
(Exh. B) This Court found that Appellants’ request for preliminary injunction was
no longer moot, to the extent that they were based on the facial challenges to the
Second Amendment. Id.

A.  The District Court, in applying the Marzzarella test, specifically

employed the textual and historical analysis, as directed by this
Court, at step-one of the test.

In the District Court’s March 16, 2020 Opinion and Order, the Court

summarized the Marzzarella test, noting that it is a two-prong test. (Exh. C) First,

courts are to “ask whether the challenged law imposes a burden on conduct falling

within the scope of the Second Amendment’s guarantee.” Id.; United States v.
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Marzzarella, 614 F.3d 85, 89 (3d Cir. 2010). If no such burden is imposed by the
law and with regard to the Second Amendment’s scope, then no further inquiry is
required. 1d. If a burden is found to exist, then courts are next to proceed to the
second prong in order to “evaluate the law under some form of means-end scrutiny”.
Id.

At step-one, the District Court, in assessing whether Sections 311(D) and 601
of the Township’s ordinance regulated conduct within the scope of the Second
Amendment’s protection, employed a textual and historical analysis as directed by
this Court. (Exh. C) In particular, the District Court considered the Heller opinion
and opinions from other circuits in its textual and historical analysis. (Exh. C);
District of Columbia v. Heller, 554 U.S. 570, 579-619 (2008); Ezell v. City of
Chicago, 651 F.3d 684, 708 (7th Cir. 2011); Teixeira v. City of Alameda, 873 F.3d
670, 677 (9th Cir. 2017).

Quoting from the Heller opinion, the District Court noted that the “core” right
protected under the Second Amendment is the right of “law abiding citizens to ‘use
arms in defense of hearth and home.’” Heller, 554 U.S. at 635(2008). However, in
its analysis, there are other “ancillary” rights protected as well, such as the right to
maintain proficiency with a firearm along with the ability to buy and sell firearms
and ammunition. Ezell v. City of Chicago, 651 F.3d 684, 708 (7th Cir. 2011);

Teixeira v. City of Alameda, 873 F.3d 670, 677 (9th Cir. 2017).
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The court below properly considered these decisions in its textual and
historical analysis as the issue is whether the right to bear arms under the Second
Amendment protects the ability to shoot center-fire rifles at a gun range and operate
a for-profit gun range, which includes firearm and ammunition retail sales. 1d. In
its analysis, the District Count found that the Second Amendment, though ancillary
to the core right, protected such activities. Thus, Sections 311(D) and 601 of the
ordinance were found to impose a burden on conduct and fall within the scope of the
Second Amendment. (Exh. C).

Having found that the Township’s ordinance imposed a burden within the
scope of the Second Amendment, the District Court appropriately proceeded to step-
two of the Marzzarella test. 1d.

B.  The District Court properly utilized a heightened level of scrutiny,
which in its means-end assessment at step-two of the Marzzarella
test found that Appellants had failed to meet their burden and,
thus, the Complaint should be dismissed and the injunctive relief
sought deemed moot.

In applying step-two of the Marzzarella test, the District Court properly found

that the United States Supreme Court has not resolved the specific level of scrutiny
required in assessment of Second Amendment claims. (Exh. C); District of

Columbia v. Heller, 554 U.S. 570, 628 n. 27 (2008); Beers v. Attorney General

United States, 927 F.3d 150, 154 n. 19 (3d Cir. 2019) (“The Heller Court stopped
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short of announcing the level of scrutiny that applies when a law infringes on Second
Amendment rights.”).

This Court has previously held that the “applicable level of scrutiny is dictated
by whether the challenged regulation burdens the core Second Amendment right”.
Association of New Jersey Rifle and Pistol Clubs, Inc. v. Attorney General New
Jersey, 910 F.3d 106, 117 (3d Cir. 2018). If “core” Second Amendment rights are
burdened, then strict scrutiny applies; “otherwise, intermediate scrutiny applies.” Id.

In this matter, the District Court appropriately determined that the Second
Amendment rights involved are, instead, ancillary rights and thus not subject to strict
scrutiny. (Exh. C); Drake v. Filko, 724 F.3d 426, 430 (3d Cir. 2013) (declining to
hold that Second Amendment core rights extend beyond the home).

Given this background and the current unresolved state as to the appropriate
level of scrutiny to apply in such circumstances, courts have as a result, looked to
First Amendment jurisprudence for guidance. Id.; United States v. Marzzarella, 614
F.3d at 89 n. 4 (3d Cir. 2010). In particular, the time, place, and manner analyses
conducted in First Amendment cases are appropriately employed in Second
Amendment cases. Id. at 97. Utilizing such an approach, the level of scrutiny is
intermediate in First Amendment cases. Id. Courts consider the government’s

objective, in enacting the regulation, and whether it is in fact “important”. (Exh. C);
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Id. Furthermore, the “fit between the challenged regulation and the asserted
objective [must] be reasonable.” Id.; Marzzarella, 614 F.3d at 98.

In First Amendment claims, the “reasonableness” of any such time, place, and
manner restriction will be determined by whether the regulation “leave[s] open
ample alternative channels for communication. . . ” McCullen v. Coakley, 573 U.S.
464, 477 (2014). Restriction on speech may be invalid if the “remaining modes of
communication are inadequate”, but the First Amendment “does not guarantee the
right to employ every conceivable method of communication at all time and in all
places.” Members of City Council v. Taxpayers for Vincent, 466 U.S. 789, 812
(1984).

The District Court below employed, as other courts have in the past, the First
Amendment framework as guidance for step-two in the Marzzarella test. (Exh. C)
The court properly considered that the question, at step-two, is whether Sections
311(D) and 601 of the ordinance at issue in this appeal reasonably fit with an
Important governmental interest and leaves open ample alternative channels to
exercise the right. Id.; Heller, 554 U.S. at 626 (2008) (“Like most rights, the right
secured by the Second Amendment is not unlimited.”)

Section 311(D) of the ordinance regulates certain shooting activities
associated with ancillary Second Amendment rights, in particular the manner in

which persons maintain proficiency in the use of firearms. Section 601 of the
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ordinance, conversely, regulates the location or place where commercial gun activity
can occur and it is thus, similarly, an ancillary Second Amendment right. (Exh. D);
New Jersey Rifle and Pistol Clubs, Inc. v. Attorney General New Jersey, 910 F.3d
106, 117 (3d Cir. 2018); Drake v. Filko, 724 F.3d 426, 430 (3d Cir. 2013).

Appellees’ stated objective behind these ordinances; nuisance prevention and
protecting the public health, safety, and welfare of its residents; is important and is
aimed at regulating the secondary effects of this type of activity. The District Court
rightly analogized the Appellees’ interests behind the ordinance to the defendant-
city’s interest, in the Renton case, in regulating secondary effects related to adult
theatres. (Exh. C); Renton v. Playtime Theatres, 475 U.S. 41, 43-54 (1986). Both
regulations aim to protect the public health, safety, and welfare and are, thus,
important governmental interests. Id.; See also, City of Erie v. Pap’s A.M., 529 U.S.
277, 296-297 (2000) (City ordinance challenged for violation of the First
Amendment was found constitutional for, among other reasons, furthering
“important” governmental interests targeted at mitigating harmful secondary effects
and aim at promoting public health, safety, and welfare); Chez Sez 11l Corp. v.
Township of Union, 945 F.2d 628, 633 (3d Cir. 1991) (Zoning regulations implicate
important state policies).

Appellant’s reliance on other non-binding opinions of other Circuit Courts for

the proposition that the Township must and should have come forth with “actual

10
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evidence and not just assertions”, at the motion to dismiss phase and here on appeal,
In order to substantiate its ordinances affecting ancillary Second Amendments rights
Is misplaced. However, Appellant does rightly concede and cite to the only binding
precedent on this contended point, the Drake opinion, where no such evidentiary
standard was required.

In discussing the government interest asserted, the court in Drake noted that
the interest must be more than “legitimate but need not be compelling” and
characterized the interest as “important”. Drake v. Filko, 724 F.3d 426, 436 (3d Cir.
2013). The actual “fit” between “the asserted interest and the challenged law need
not be “perfect,” but must [only] be reasonable.” Id.

As argued above, the government interest involved with the Appellee’s
ordinance was and is important. Again, regulations aimed to protect the public
health, safety, and welfare are important governmental interests. City of Erie v.
Pap’s A.M., 529 U.S. 277, 296-297 (2000); Renton v. Playtime Theatres, 475 U.S.
41, 43-54 (1986); Chez Sez 11l Corp. v. Township of Union, 945 F.2d 628, 633 (3d
Cir. 1991). Moreover, courts have historically given “substantial deference to the
[legislature’s] predictive judgments.” Drake v. Filko, 724 F.3d 426, 436-437 (3d
Cir. 2013) quoting Turner Broad. Sys., Inc. v. FCC, 520 U.S. 180, 195 (1997).

The Appellees’ objective behind the ordinance was and is indeed reasonable,

not only due to the important governmental interest behind them, but because of the

11
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inherent commercial nature of the gun range activity. The commercial nature of the
activity by default, as the District Court rightly explained, affects surrounding
properties with greater intensity than, for instance, non-commercial activities. (Exh.
C) Regulating the intensity of land use, via an ordinance or zoning structure, is an
inherent governmental power and properly falls within an important government
interest. City of Erie v. Pap’s A.M., 529 U.S. 277, 296-297 (2000); Brendale v.
Confederated Tribes and Bands of Yakima Indian Nation, 492 U.S. 408, 433-434
(1989) (Grounded in the police power, zoning provides “the mechanism by which
the polity ensures the neighboring uses of land are not mutually-or more often
unilaterally-destructive.”).

Furthermore, and in terms of the availability of ample alternative channels,
the issues is not whether the zoning scheme itself provides “ample alternative
channels” within IBD Districts or Sportsman’s Clubs but rather, within the
Township at-large. As the District Court correctly noted below, Appellants did not
plead any such facts below showing that there were not ample alternative channels
within the Township but, indeed, there were shown to be alternative commercial
shooting ranges permitted in other zones. (Exh. C); District of Columbia v. Heller,
554 U.S. 570, 626-628 (2008).

Accordingly, Appellants failed to meet their burden below and the District

Court properly dismissed their Complaint, finding the facial Second Amendment

12
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challenges to be without merit, and rejected their claim for injunctive relief as moot.
The same is true in this case and Appellants’ request for summary reversal should
be denied.

C.  Appellants are not entitled to injunctive relief.

A “preliminary injunction is an extraordinary remedy granted in limited
circumstances. Those seeking one must establish that 1.) They are likely to succeed
on the merits of their claims; 2.) They are likely to suffer irreparable harm without
relief; 3.) The balance of harms favors them; and 4.) The relief is in the public
interest.” Issa v. School District of Lancaster, 847 F.3d 121, 131 (3rd Cir. 2017)
(citations omitted).

Appellants have failed before the District Court now twice and this Court has
affirmed the lower court in nearly every respect. As argued above, the District Court
modified its analysis in its most recent Opinion and Order of the limited matters
before it, as directed by this Court. The District Court employed the textual and
historical analysis at step-one of the Marzzarella test. While the Appellants were
found to have been burdened by the ordinance under the Second Amendment, their
claims still fail at step-two of the Marzzarella test.

While the United States Supreme Court in evaluating Second Amendment
claims has set no definitive level of scrutiny, the court below, as others have done in

the past, applied First Amendment jurisprudence as a framework in assessing such

13
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claims. In doing so, the District Court appropriately held that (1) the government
interest involved was in fact “important” and (2) the fit between he challenged
ordinance and the government interest was “reasonable”.

Appellants ostensibly assert that their activities are not and would not be a
“nuisance” and that, furthermore, this proposition was previously established in prior
1997 litigation in the matter of Robinson Township v. Greater Pittsburgh Trap and
Skeet Club. Appellants assert that this trial judgment should be entitled to full faith
and credit and given res judicata effect.

This argument is flawed. First, the prior litigation against the Greater
Pittsburgh Trap and Skeet Club was a nuisance action, not a Second Amendment
challenge. Second, the Ordinance at issue was not implemented at the time of the
prior action. Third, the allegations of “nuisance” in the prior action involved a
different party with different business activities and different facts.

The preclusive effect of a state court judgment in a subsequent federal lawsuit
generally is determined by the full faith and credit statute, which provides that state
judicial proceedings “shall have the same full faith and credit in every court within
the United States ... as they have by law or usage in the courts of such State ... from
which they are taken.” 28 U.S.C. 8 1738. This statute directs a federal court to refer

to the preclusion law of the State in which judgment was rendered. See Marrese v.

14
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Am. Acad. of Orthopaedic Surgeons, 470 U.S. 373, 380 (1985). Under Pennsylvania
law, issue preclusion applies where:
(1) The issue decided in the prior adjudication was identical with the one
presented in the later action;
(2) There was a final judgment on the merits;
(3) The party against whom the plea is asserted was a party or in privity with a
party to the prior adjudication; and,

(4) The party against whom it is asserted has had a full and fair opportunity to
litigate the issue in question in a prior action.

Greenleaf v. Garlock, Inc., 174 F.3d 352, 357-58 (3d Cir. 1999) (citations omitted).
“The party asserting issue preclusion ... bear[s] the burden of proving its
applicability to the case at hand.” Greenway Ctr., Inc. v. Essex Ins. Co., 475 F.3d
139, 147 (3d Cir. 2007).

The issue in the prior action was whether the activities of a different gun club
constituted a nuisance under state law. Indeed, the Defendant Township’s
Ordinances, past or present, were not even discussed or presented to the court. As
the Trial Court aptly noted, at the time of the prior state decision, the parcel at issue
was zoned differently than it is now. (Trial Court Opinion, p. 28, n. 4.) Moreover,
the state court action did not evaluate the zoning authority of the Defendant
Township. Itis clear that the issue in the prior action (i.e., nuisance) is not identical,
or even similar to the Constitutional issues presented herein. The existence of the

prior judgment is irrelevant to this action.
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Appellants have also failed to demonstrate irreparable harm is likely to be
suffered without relief. As discussed above, the Second Amendment does not
establish either a constitutional right to open a business selling firearms or a
constitutional right to operate a commercial shooting range. Further, Appellants’
fail to identify a single individual customer or member who would be affected, nor
can they — commercial shooting ranges and gun shops are plainly permitted to
operate elsewhere within the township. To the extent Appellants may claim to have
suffered economic injury, economic loss does not constitute irreparable harm.
Minard Run Oil Co. v. U.S. Forest Serv., 670 F.3d 236, 255 (3d Cir. 2011).

Finally, the Township’s ordinance is aimed at encouraging beneficial growth,
while preserving the residential nature and quality of life of Robinson Township's
citizens. See (Exh. D at § 100.3. Dkt. 27-1, p. 5) To that end, it bears noting that
the property at issue is in close proximity to residentially zoned districts. When
weighing these property owners’ interests in the use and enjoyment of their homes
against Appellant’s interest in making a profit selling guns and ammunition, it is
clear that the greater harm would be to the Township’s constituents. Nor does the
public interest favor such relief. As set forth above, Appellants have failed to
demonstrate that residents of Robinson Township and/or Washington County
experience any difficulty or hardship purchasing firearms from other commercial

establishments or training at other shooting ranges. Accordingly, Appellants fail to
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establish the third and fourth elements necessary to establish a right to a preliminary
injunction.

D.  Appellants’ request for reassignment to a different District Judge
Is improper.

Appellants’ request that the case be reassigned to a different District Judge is
without merit as Appellants concede that there is no known “extrajudicial indications
of bias that would warrant recusal under Section 455(a)”” and can point to nothing of
record to suggest that the District Court was partial to Appellees or had
rubberstamped their arguments. Arrowpoint Capital Corp. v. Arrowpoint Asset
Management, LLC, 793 F.3d 313, 329 (3d Cir. 2015) (“Reassignment is an
exceptional remedy, one that we weigh seriously and order sparingly.”).

As argued above, the District Court’s first Opinion and Order were affirmed
by this Court in nearly every respect. This case was remanded on very limited
grounds, i.e. the facial challenges to the Second Amendment and the request for
injunctive relief. The District Court strictly applied the Marzzarella test as directed
by this Court and now, having an unfavorable result, Appellants once again seek to
dismantle the District Court’s decision.

Appellants have not received inequitable treatment as not every issue or ruling
has gone in the favor of Appellees. By way of example, in the District Court’s first
Opinion and Order, the lower court found that the Appellees’ challenge regarding

Appellants’ standing was without merit. (Exh. A) Furthermore, in the District
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Court’s latest opinion, it found that Appellants were in fact burdened under the
Second Amendment. (Exh. C) However, to the Appellants’ displeasure, further
analysis by the lower court, which was in-line with other courts applying the
Marzzarella test and directed by this Court, proved that Appellants’ facial challenges
to the Second Amendment were without merit. 1d.
Accordingly, Appellants’ extraordinary request should be denied.
CONCLUSION
Appellants’ Motion for Summary Reversal should be denied and the District
Court’s March 16, 2020 Opinion and Order should be affirmed.
Dated: May 20, 2020 Respectfully submitted,
/s/ Trisha A. Gill
Trisha A. Gill, Esquire
Pa. Id. No. 83751
Litchfield Cavo, LLP
Two Gateway Center
603 Stanwix Street, 10" Floor
Pittsburgh, PA 15222
(412)291-8242

gill@litchfieldcavo.com
Counsel for Appellees
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