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Prior or Related Appeals

There are no prior or related appeals.

Introduction

Appellant Melynda Vincent pled guilty to felony bank fraud. So it
is illegal under both federal and Utah law for her to possess a firearm.
18 U.S.C. § 922(g)(1); Utah Code § 76-10-503(3)(a). She argues these
statutes are unconstitutional as applied to her because her crime was
non-violent and because she is “fully reformed,” has “paid her debt to
society,” and has not used drugs for fifteen years. Aplt. Br. 3, 8. But even
if all those things are true, the felon-possession laws remain
constitutional as applied to her.

Vincent’s suit presumes that the Supreme Court’s recent decision
in New York Pistol & Rifle Association v. Bruen, 142 S. Ct. 2111 (2022),
effected a sea change in felon-in-possession laws. That is not true. Bruen
built on the Court’s prior decision in District of Columbia v. Heller, 554
U.S. 570 (2008), which held that the Second Amendment protects an
individual right to bear arms. But Heller also emphasized that nothing
in the decision called into question the constitutionality of laws
prohibiting felon possession of firearms. And in the years since, a clear
majority of Justices—including in Bruen—has affirmed that the Court’s
subsequent Second Amendment case law has not changed that. Bruen
also recognized that the government may prohibit individuals who are
not law-abiding, responsible citizens from possessing firearms, which is

precisely the point of felon-in-possession laws. And the historical
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record—which Bruen instructed should closely inform Second
Amendment analysis—amply supports such laws in any event.
This Court should affirm the judgment of the district court

dismissing Vincent’s suit.

Statement of Jurisdiction

The district court had jurisdiction under 28 U.S.C. § 1331 over
Vincent’s civil action challenging the constitutionality of 18 U.S.C.
§ 922(g)(1) and Utah Code § 76-10-503(3)(a). The district court entered
final judgment on October 5, 2021 disposing of all parties’ claims. App.
116.1 Vincent timely appealed that same day. App. 117-20. This Court
has jurisdiction under 28 U.S.C. § 1291.

Issues Presented

Whether Utah’s felon-in-possession statute remains
constitutionally valid as applied to Vincent under this Court’s precedent,
recent Supreme Court precedent, and a longstanding history of
categorical restrictions on firearm possession by individuals who have
demonstrated disrespect for the authority of the government or the rule

of law.

Background
In 2008, Melynda Vincent pled guilty to felony bank fraud, in

violation of 18 U.S.C. § 1344, for cashing a fraudulent check for $498.12.

App. 28, 74. At the time of the offense, she was addicted to

t Record citations are to Appellant’s Appendix Volume I. For brevity,
citations follow the convention “App. [page number].”

2
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methamphetamine and had “committed various drug-related crimes.” Id.
at 28. The maximum penalty for felony bank fraud is 30 years’
imprisonment and a fine of $1,000,000. 18 U.S.C. § 1344.

As part of her plea agreement, Vincent admitted that she had
knowingly executed a scheme to “obtain money or property from a
financial institution by means of false or fraudulent pretenses” and had
“acted with the intent to defraud.” App. 62-63. Vincent further
acknowledged that, for purposes of sentencing, the government intended
to proffer evidence that she had “cashed, passed, or deposited 10 other
stolen or fraudulent checks” totaling $25,230.09, resulting in an “actual
loss” to victims of $8.954.99. Id. at 65; see also id. at 72. Vincent agreed
that the “actual or intended loss amount attributable” to her for purposes
of the U.S. sentencing guidelines was “between $10,000 and $30,000.” Id.
at 66. In return for Vincent’s guilty plea, the United States agreed to
dismiss some of the charges against her and recommend a reduced
sentence. Id. at 67-68. Vincent ultimately was sentenced to 60 months’
supervised release and ordered to pay $8,954.99 in restitution. Id. at 76,
78.

Since then, Vincent has earned a bachelor’s degree from Utah
Valley University and two master’s degrees from the University of Utah.
Id. at 29. She currently works as a therapist and counselor and runs a
nonprofit organization that advocates for “humane, science-driven drug
policies and criminal justice reform policies.” Id. Vincent alleges that she

has not used drugs since 2007 and does not have any other felony
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convictions. Id. She states that she wants a firearm for personal
protection and for hunting and shooting activities. Id. at 30.

Because Vincent has a felony conviction, she cannot have a firearm
under federal or Utah law. The federal felon-in-possession statute
prohibits “any person . . . who has been convicted in any court of, a crime
punishable by imprisonment for a term exceeding one year” from
“possess[ing] in or affecting commerce, any firearm or ammunition.” 18
U.S.C. § 922(g)(1). Utah’s equivalent law prohibits a person who “has
been convicted of any felony,” Utah Code § 76-10-503(1)(b)(i), from
intentionally or knowingly purchasing, transferring, possessing, or using
a firearm, id.§ 76-10-503(3)(a).2

In 2020, Vincent filed a complaint in the U.S. District Court for the
District of Utah seeking: (1) a declaration that application of 18 U.S.C.
§ 922(g)(1) and Utah Code § 76-10-503(3)(a) against her based on her
conviction for felony bank fraud would violate the Second Amendment to
the U.S. Constitution, and (2) an order permanently enjoining
Defendants U.S. Attorney General Merrick Garland and Utah Attorney
General Sean Reyes from enforcing those statutes against her based on

her bank fraud conviction. App 8-24. Vincent amended her complaint

2 Utah Code § 76-10-503 was enacted in 1973. The 1973 statute
prohibited noncitizens, individuals convicted of a crime of violence, drug
addicts, and individuals declared mentally incompetent from possessing
or using a firearm. See Utah Code § 76-10-503 (Supp. 1973). In 2000, the
1973 statute was repealed and replaced with the current version, which
extended the prohibition on possession to individuals convicted of “any
felony.” 2000 Utah Laws 1309, 1311-12. Other amendments to the law
not relevant here have been made since that time.

1
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and alleges that application of the federal and Utah felon-in-possession
statutes against her would violate the Second Amendment, given her
circumstances: conviction for a non-violent felony, the amount of time
since the conviction and lack of any legal problems thereafter, academic
degrees earned, private and public service, good faith desire to have a
gun for lawful reasons, and absence of danger her possession of a firearm
would pose. App. 31-32.

Defendants filed separate motions to dismiss under Federal Rule
of Civil Procedure 12(b)(6) for failure to state claim. Id. at 38-45, 46-80.
The district court granted the motions in a memorandum decision and
order dated October 5, 2021. Id. at 110-15. The district court ruled that
Vincent’s claims failed “as a matter of law” because the Tenth Circuit
“has not authorized the kind of individualized assessment of the
constitutionality of felon-dispossession statutes that Vincent requests.”
App. 113-14 (citing United States v. McCane, 573 F.3d 1037 (10th Cir.
2009), and In re United States, 578 F.3d 1195 (10th Cir. 2009)). The
district court further observed that “no court of appeals has ever
sustained a challenge” to a felon-in-possession statute based on an
individual’s “rehabilitation and the passage of time since” conviction.

App. 114. This appeal followed.

Summary of the Argument

This Court should affirm the district court’s judgment dismissing

Vincent’s suit.
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1. Vincent’s as-applied Second Amendment challenge to Utah’s
felon-in-possession statute is foreclosed by this Court’s precedent. In
McCane, this Court upheld the constitutionality of the federal felon-in-
possession statute as applied to all felons as a class and made clear that
individualized inquiry into a felon’s circumstances is unnecessary to
sustain such a law. 573 F.3d at 1047. Importantly, McCane expressly
rested its holding on the Supreme Court’s statement in Heller that
“nothing” in that decision “should be taken to cast doubt on
longstanding prohibitions on the possession of firearms by felons.” Id.
(quoting Heller, 554 U.S. at 626). The Supreme Court’s Second
Amendment cases following Heller have neither disturbed nor called into
question that statement; to the contrary, a clear majority of Justices has
reaffirmed it. Thus, McCane’s holding remains good law and forecloses
Vincent’s suit.

2. Even if Vincent’s suit is not foreclosed by this Court’s
precedent, Utah may lawfully prohibit an individual who has committed
felony bank fraud from possessing a firearm under the Supreme Court’s
decisions in Heller and Bruen. As noted, a clear majority of Justices has
affirmed that Heller and Bruen do not call into question the
constitutionality of felon-in-possession statutes like Utah’s. Bruen also
recognizes that states may prohibit individuals who are not “law-
abiding, responsible citizens” from possessing firearms. 142 S. Ct. at
2134. When Vincent committed felony bank fraud, she knowingly

executed a scheme to obtain money by false pretenses and acted with the
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intent to defraud. See App. 62. This act took her outside the category of
“law-abiding, responsible citizens.”

3. Consistent with Heller's and Bruen’s history-based
analogical reasoning, prohibiting an individual like Vincent who has
committed felony bank fraud from possessing a firearm fits comfortably
within the nation’s historical tradition of firearm regulation. Anglo-
American law has long recognized the power of the government to
prohibit possession of firearms by individuals who have demonstrated
disrespect for the authority of the government or the rule of law.
Vincent’s claim that Utah’s felon-in-possession law cannot
constitutionally be applied to her because she is “non-violent” and was
convicted of a “financial” offense, Aplt. Br. 8, conflicts with the historical
record. Categorical bans on firearm possession by individuals who
exhibited disrespect for the authority of the law did not depend on a
perceived threat of violence, nor did the law traditionally assign different
penalties to violent and nonviolent felonies. And even if Vincent is
correct that felon dispossession laws may constitutionally be applied only
to felons who are “dangerous,” legislatures may categorically determine

that all felons are dangerous as a class.

Standard of Review

This Court reviews de novo a district court’s grant of a motion to
dismiss under Rule 12(b)(6) for failure to state a claim. Christy Sports,
LLC v. Deer Valley Resort Co., 555 F.3d 1188, 1191 (10th Cir. 2009).
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Argument

I. Tenth Circuit precedent forecloses Vincent’s as-applied
Second Amendment challenge.

Vincent brings an as-applied Second Amendment challenge to the
federal and Utah felon-in-possession laws, 18 U.S.C. § 922(g)(1) and
Utah Code § 76-10-503(3)(a). She argues that neither the federal
government nor the State of Utah can “justify the lifetime firearms bans”
in those statutes “as applied to a non-violent, reformed, law-abiding
citizen who was convicted of a minor financial crime of attempting to
pass a false check worth less than $500.” Aplt. Br. 8. Vincent and her
amici offer an extensive historical analysis trying to show that a lifetime
prohibition on firearm possession by a person in Vincent’s situation is
“Inconsistent with the nation’s historical tradition of firearm regulation.”
Id. at 10 (capitalization omitted); see also Br. of Amici Curiae Firearms
Policy Coal. and FPC Action Found. (“FPC Amicus Br.”) 5-31. But
Vincent fails to acknowledge binding Tenth Circuit precedent holding
that felon-in-possession laws are constitutional as applied to all felons as
a class and that “individualized inquiry” into a felon’s circumstances is
unnecessary to sustain such a law. In re United States, 578 F.3d at 1200;
see also McCane, 573 F.3d at 1047. That precedent forecloses Vincent’s

as-applied challenge.
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A. This Court has already held that felon-in-possession
statutes are constitutional as applied to all felons as
a class and that individualized inquiries about felons
are not required.

In Heller, the Supreme Court held that the Second Amendment
protects “the right of law-abiding, responsible citizens to use arms in
defense of hearth and home.” 554 U.S. at 635. Consistent with this
understanding, the Court stated that “nothing in our opinion should be
taken to cast doubt on longstanding prohibitions on the possession of
firearms by felons and the mentally ill.” Id. at 626. The Court described
such measures as “permissible” “exceptions” to the Second Amendment
right to bear arms. Id. at 635; see also id. at 631, 635 (recognizing that
an individual can be “disqualified from the exercise of Second
Amendment rights” because he is a “felon” or “insane”). Two years later,
in McDonald v. City of Chicago, the plurality opinion “repeat[ed] those
assurances’ that Heller’s “holding did not cast doubt on . . . ‘prohibitions
on the possession of firearms by felons and the mentally ill.” 561 U.S.
742, 786 (2010) (quoting Heller, 554 U.S. at 626).3

A year after Heller, this Court upheld the constitutionality of 18
U.S.C. §922(g)(1), the federal felon-in-possession statute, under the

Second Amendment as applied to all felons as a class. McCane, 573 F.3d

3 Significantly, neither Heller nor McDonald placed any qualifiers on the
word “felons” in these statements. There is thus no basis to read the
statements as applying only to certain types or categories of felons. See
Medina v. Whitaker, 913 F.3d 152, 159 (D.C. Cir. 2019) (“Felonies
encompass a wide variety of non-violent offenses, and we see no reason
to think that the Court meant ‘dangerous individuals’ when it used the
word felon.”).
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at 1047. In so doing, this Court “rejected the notion that Heller mandates
an individualized inquiry concerning felons.” In re United States, 578
F.3d at 1200 (describing McCane’s holding). McCane expressly grounded

(113

its holding on Heller’s statement that “nothing” in the decision “should
be taken to cast doubt on longstanding prohibitions on the possession of
firearms by felons.” 573 F.3d at 1047 (quoting Heller, 554 U.S. at 626);
see also United States v. Griffith, 928 F.3d 855, 871 (10th Cir. 2019)
(rejecting Second Amendment challenge to 18 U.S.C. § 922(g)(1) on
ground that “neither Heller nor McDonald changes the constitutional
status of § 922(g) in its prohibition of firearms by felons” (internal
quotation marks omitted)).

This Court’s precedent—which expressly tracks Supreme Court
precedent—thus forecloses Vincent’s as-applied challenge to Utah’s
felon-in-possession law. Like the federal law (with limited exceptions not
relevant here), Utah’s law applies to any person convicted of a felony.4
This Court has already held that felon-in-possession laws are

constitutional as applied to all felons as a class, and Vincent is a member

of that class.

“Indeed, 18 U.S.C. § 922(g)(1) actually sweeps more broadly than Utah’s
felon-in-possession law, as it makes it unlawful for any person (with
limited exceptions described below) who has been convicted of a crime
“punishable by imprisonment for a term exceeding one year” to possess
a firearm, regardless of whether the crime is denominated as a felony.
Utah’s statute, by contrast, is limited to individuals who have been
convicted of a “felony.” Utah Code § 76-10-503(3)(a). Individuals
convicted of antitrust violations, unfair trade practices, or a state
misdemeanor punishable by two years’ imprisonment or less are

exempted from 18 U.S.C. § 922(g)(1). See 18 U.S.C. § 921(a)(20).
10
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Vincent’s as-applied challenge by definition requires the sort of
“Individualized inquiry” that this Court has already rejected as
unnecessary under Heller. In re United States, 578 F.3d at 1200. She
asserts that Utah’s felon-in-possession statute cannot constitutionally be
applied to her because she is a “fully reformed and peaceable woman who
poses no danger to public safety” and “who was convicted of a minor
financial crime.” Aplt. Br. 2, 8. Adjudicating that claim necessarily
requires an individualized inquiry into whether Vincent is fully
reformed, whether she is peaceable, whether she poses a danger to public
safety, and whether her bank fraud conviction was in fact “minor.” Under
this Court’s precedent, however, Utah may prohibit all convicted felons,
including Vincent, from possessing a firearm, and no further

“individualized inquiry” is necessary.

B. Bruen does not undermine the basis for this Court’s
holding that felon-in-possession laws are
constitutional as applied to all felons.

Vincent makes no effort to overcome this directly on-point Tenth
Circuit case law. Indeed, before the district court, she implicitly
acknowledged that it forecloses her claim. See App. 91 n.33 (Mem. in
Opp. to Defs.” Mots. to Dismiss) (suggesting the “possibility” that this
Court might “revisit its precedent and allow an as applied challenge” to
felon-in-possession laws). Rather, she spends virtually all her brief
arguing that application of the federal and Utah felon-in-possession
statutes against her would be “inconsistent with the nation’s historical

tradition of firearm regulation.” Aplt. Br. 10 (capitalization omitted). She
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bases this argument on Bruen, which disapproved of the “means-end”
test many courts of appeals had applied to firearm regulations following
Heller. 142 S. Ct. at 2125-26. Bruen made clear that the proper analysis
should be “rooted in the Second Amendment’s text, as informed by
history.” Id. at 2127. In particular, Bruen said that “[w]hen the Second
Amendment’s plain text covers an individual’s conduct,” the
“government must then justify its regulation by demonstrating that it is
consistent with the Nation’s historical tradition of firearm regulation.”
Id. at 2129-30.

Significantly, however, Bruen did not disturb Heller's statement,
reaffirmed in McDonald, that nothing in Heller “should be taken to cast
doubt on longstanding prohibitions on the possession of firearms by
felons and the mentally ill.” Heller, 554 U.S. at 626. To the contrary,
three of the six Justices in the Bruen majority confirmed in concurring
opinions that nothing in Bruen altered what Heller had said about felon-
In-possession laws. See Bruen, 142 S. Ct. at 2157 (Alito, J., concurring)
(“Nor have we disturbed anything that we said in Heller or
McDonald about restrictions that may be imposed on the possession or
carrying of guns.” (citations omitted)); id. at 2161 (Kavanaugh, J., joined
by Roberts, C.J., concurring) (““[N]Jothing in our opinion should be taken
to cast doubt on longstanding prohibitions on the possession of firearms
by felons and the mentally ill .. ..” (quoting Heller, 554 U.S. at 626)).
The Bruen majority opinion additionally described its approach as

“consistent with Heller” and “[1]n keeping with Heller.” Id. at 2122, 2126;
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see also id. at 2131 (characterizing Bruen as “apply[ing]” the “test that
we set forth in Heller”).

In short, nothing in Bruen invalidates or calls into question the
continuing force of what Heller said about “longstanding prohibitions on
the possession of firearms by felons”—that they are “permissible”
“exceptions” to the Second Amendment right to bear arms. Heller, 554
U.S. at 626, 635. That statement from Heller, in turn, served as the basis
for this Court’s holding in McCane that felon-in-possession laws do not
violate the Second Amendment and that individualized inquiry into a
felon’s circumstances i1s not necessary to sustain such a law. 573 F.3d at
1047. Because there has been no “intervening Supreme Court precedent”
that calls McCane’s holding into question, that holding remains good law
and forecloses Vincent’s as-applied challenge. United States v. Salazar,

987 F.3d 1248, 1254 (10th Cir. 2021).

II. Under Heller and Bruen, Utah may prohibit an individual
convicted of felony bank fraud from possessing a firearm.

Even if Vincent’s claim somehow survived this Court’s precedent,
her challenge would still fail under Heller and Bruen for at least two
reasons. First, a clear majority of Justices has affirmed that Heller and
Bruen do not call into question the constitutionality of felon-in-
possession statutes. Second, Bruen recognizes that states may prohibit
individuals who are not “law-abiding, responsible citizens”—not just

violent felons—from possessing firearms.
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A. A clear majority of Justices has affirmed that Heller
and Bruen do not call into question the
constitutionality of felon-in-possession statutes.

Since the Supreme Court first ruled in Heller that the Second
Amendment guarantees an individual right to keep and bear arms,
virtually every member of the Court has authored or joined an opinion
expressing the view that the Court’s Second Amendment case law does
not call into question the constitutionality of laws prohibiting felons from
possessing firearms. That near-unanimous position dooms Vincent’s
Second Amendment challenge to Utah’s felon-in-possession law.

In Heller, following a lengthy review of “both text and history,” the
Court held that the Second Amendment guarantees an “individual right
to keep and bear arms” for lawful purposes, such as self-defense. 554
U.S. at 594. The Court accordingly struck down the District of
Columbia’s total handgun ban and requirement that firearms held at
home be kept inoperable, because those laws prohibited “the most
popular weapon chosen by Americans for self-defense in the home” and
made it “impossible for citizens” to use other firearms “for the core lawful
purpose of self-defense.” Id. at 629-30.

At the same time, however, the Court took care to emphasize that
“[llike most rights, the right secured by the Second Amendment is not
unlimited.” Id. at 626. Thus, as previously noted, the Court also
emphatically stated that “nothing in our opinion should be taken to cast
doubt on longstanding prohibitions on the possession of firearms by
felons and the mentally ill.” Id.; see also id. at 627 n.26 (describing such
laws as “presumptively lawful regulatory measures”); id. at 635 (calling
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such laws “permissible” “exceptions” to the Second Amendment right to
bear arms). Two years later, in McDonald, a plurality of the Court
“repeat[ed] those assurances.” 561 U.S. at 786.

In Bruen, the Court “appl[ied]” the “test that we set forth in Heller”
to strike down a New York law that required firearm license applicants
to demonstrate a “special need” in order to obtain a license to carry a
firearm for self-defense in public. 142 S. Ct. at 2131, 2156. The Court
explained that New York’s law contravened the Second Amendment (as
applied to the states through the Fourteenth Amendment) because it
“prevent[ed] law-abiding citizens with ordinary self-defense needs from
exercising their right to keep and bear arms” outside the home. Id. at
2156.

Although the Bruen majority opinion did not “repeat” Heller’s
“assurances” regarding the constitutionality of prohibitions on felon
possession, McDonald, 561 U.S. at 786, three of the six Justices in the
majority authored or joined concurring opinions making clear their view
that nothing in Bruen called into question what the Court had said in
Heller about such prohibitions. Justice Alito, who had been part of the
Heller majority and who had authored the McDonald plurality opinion,
wrote that Bruen did not “disturb[] anything that we said in Heller or
McDonald about restrictions that may be imposed on the possession or
carrying of guns.” Bruen, 142 S. Ct. at 2157 (Alito, J., concurring)
(citations omitted). Justice Alito further emphasized that Bruen’s

holding “decides nothing about who may lawfully possess a firearm.” Id.
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(emphasis added). Justice Kavanaugh, who had joined the Court after
Heller, writing for himself and Chief Justice Roberts, quoted Heller’s
statement about felon-in-possession laws verbatim. See id. at 2162
(Kavanaugh, J., joined by Roberts, C.J., concurring). The three
dissenting Justices in Bruen likewise said that they understood “the
Court’s opinion today to cast no doubt” on Heller’s statement regarding
the lawfulness of prohibitions on felon possession. Id. at 2189 (Breyer,
J., joined by Sotomayor and Kagan, JdJ., dissenting). All told, six Justices
in Bruen expressed the view that the Court’s decision in the case did not
alter what it had previously said in Heller regarding the constitutionality
of felon-in-possession laws.

What is more, two years before Bruen, two additional Justices in
the Bruen majority joined an opinion stating that Heller “recognized that
history supported the constitutionality of some laws limiting the right to
possess a firearm, such as laws . . . prohibiting possession by felons and
other dangerous individuals.” N.Y. State Rifle & Pistol Ass’n v. City of
New York, 140 S. Ct. 1525, 1540-41 (2020) (Alito, J., joined by Thomas>
and Gorsuch, JJ., dissenting).

Thus, no fewer than eight of the Justices who decided Bruen have
authored or joined opinions stating that the Court’s Second Amendment
case law does not call into question the constitutionality of prohibitions

on felon possession of firearms. Under that case law, Utah therefore may

s Justice Thomas joined Justice Alito’s opinion in part, including the
portion of the opinion quoted above.
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prohibit individuals like Vincent who have committed a felony from
possessing a firearm without traversing the Second Amendment.

Although Vincent has not (yet) advanced the argument on appeal,
before the district court she characterized Heller's statement about the
presumptive lawfulness of felon-in-possession laws as “dictum,” App. 90,
suggesting that the court was not bound to follow it. If Vincent reasserts
this argument in her reply, this Court should reject it.

For starters, this Court has already held that “neither Heller nor
McDonald changes the constitutional status of § 922(g) in its prohibition
of firearms by felons.” Griffith, 928 F.3d at 871 (internal quotation marks
omitted). So the Court has essentially adopted Heller’'s statement as the
law of this circuit.

And even if the statement remained dicta, this Court is “bound by
Supreme Court dicta almost as firmly as by the Court’s outright
holdings, particularly when the dicta is recent and not enfeebled by later
statements.” United States v. Serawop, 505 F.3d 1112, 1122 (10th Cir.
2007) (quoting United States v. Nelson, 383 F.3d 1227, 1232 (10th Cir.
2004)). Heller's statement about the continued validity of felon-in-
possession laws is less than fifteen years old and, far from being
“enfeebled” by later statements, has been reaffirmed multiple times by
eight Justices.

Vincent’s request that this Court hold Utah’s felon-in-possession

law unconstitutional would thus contravene the stated view of a clear
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majority of the Supreme Court. This Court should not start down a path

that 1s certain to conclude at a dead end.

B. Bruen recognizes that states may prohibit
individuals who are not “law-abiding, responsible
citizens” from possessing firearms.

As noted, Heller held that the Second Amendment protects “the
right of law-abiding, responsible citizens to use arms in defense of hearth
and home.” 554 U.S. at 635. Bruen reiterated this point, stating that the
Second Amendment protects “the right of law-abiding, responsible
citizens to use arms for self-defense.” 142 S. Ct. at 2131 (internal
quotation marks omitted). This principle was a key component of both
Bruen’s reasoning and its holding. To start, Bruen went out of its way to
describe the petitioners in that case as “law-abiding, adult citizens.” Id.
at 2125, 2134. It then instructed that in assessing the historical record,
courts should focus on “how and why” potential historical analogs to a
challenged regulation “burden[ed] a law-abiding citizen’s right to armed
self-defense.” Id. at 2133.

In line with this instruction, the Supreme Court focused its review
of historical firearm-carriage regulations on how they impacted “law-
abiding” citizens. For example, it found that provisions from the late
1700s and early 1800s did not support New York’s law restricting public
carry to individuals who can show a “special need,” because none of the
laws “operated to prevent law-abiding citizens with ordinary self-defense
needs from carrying arms in public for that purpose.” Id. at 2150. It

similarly found that measures from the late 1800s did not support New
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York’s law, because other than a few “late-in-time outliers,” jurisdictions
did not require “law-abiding, responsible citizens to ‘demonstrate a
special need for self-protection . .. in order to carry arms in public.” Id.
at 2156 (quoting In re Klenosky, 428 N.Y.S.2d 256, 257 (N.Y. 1980)). This
all culminated in Bruen’s holding that New York’s law was
unconstitutional because it “prevents law-abiding citizens with ordinary
self-defense needs from exercising their right to keep and bear arms.” Id.

Along the way, the Court took pains to clarify that its analysis did
not call into question the constitutionality of licensing regimes that
require applicants to pass a background check or complete a firearm
safety course, provided those regimes do not require applicants to
demonstrate a special need for the firearm. As the Court explained,
“[b]ecause these licensing regimes do not require applicants to show an
atypical need for armed self-defense, they do not necessarily prevent
‘law-abiding, responsible citizens’ from exercising their Second
Amendment right to public carry.” Id. at 2138 n.9 (quoting Heller, 554
U.S. at 635). Rather, such regimes “are designed to ensure only that
those bearings arms in the jurisdiction are, in fact, ‘law-abiding,
responsible citizens.” Id. (quoting Heller, 554 U.S. at 635). So it is
entirely consistent with Bruen for states to deny firearms to individuals
who are not “law-abiding, responsible citizens,” as ensuring that

firearms holders are “law-abiding” and “responsible” is the entire
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purpose of the background checks and safety courses the majority
opinion endorsed.®

Utah’s felon-in-possession statute is consistent with Bruen. The
statute prohibits possession of a firearm by a person who has been
convicted of “any felony.” Utah Code § 76-10-503(3)(a). In Vincent’s case,
the statute prohibits her from possessing a firearm because she
committed felony bank fraud. She knowingly executed a scheme to
obtain money by false pretenses and acted with the intent to defraud.
See App. 62. In doing so, she took herself outside the category of “law-
abiding, responsible citizens.” See Heller, 554 U.S. at 635; Bruen, 142 S.
Ct. at 2131.

Vincent downplays the seriousness of her offense by describing it
as a “minor financial crime” involving “less than $500.” Aplt. Br. 8; see
also id. at 13, 20. But as the D.C. Circuit has noted, fraud is a “serious
crime, malum in se, that is punishable in every state.” Medina v.
Whitaker, 913 F.3d 152, 160 (D.C. Cir. 2019). Felony bank fraud is not
some “mere[] error[] in filling out a form or some regulatory
misdemeanor.” Hamilton v. Pallozzi, 848 F.3d 614, 627 (4th Cir. 2017).

Rather, it is a “significant offense[] reflecting disrespect for the law.” Id.

s In addition, many of the so-called “shall-issue” licensing regimes that
the Court endorsed disqualify any person “prohibited from possessing a
firearm under federal law.” Range v. Att’y Gen. United States, 53 F.4th
262, 272 (3d Cir. 2022) (per curiam), reh’g en banc granted & op. vacated,
2023 WL 118469 (3d Cir. Jan. 6, 2023). This includes any person
convicted of an offense punishable by more than one year in prison, 18
U.S.C. § 922(g)(1), without any further required showing of violence or
dangerousness.
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“American courts have, without exception, included [fraud] within the
scope of moral turpitude.” Medina, 913 F.3d at 160 (quoting Jordan v.
De George, 341 U.S. 223, 229 (1951)) (alteration in original).

When Congress designated Vincent’s crime as a felony, “it
signal[ed] to the world the highest degree of societal condemnation for
the act.” Medina, 913 F.3d at 160. The crime Vincent committed
carries a potential penalty of up to 30 years in prison and a fine of
$1,000,000. 18 U.S.C. § 1344. It is the type of offense that has been
considered a felony since before the founding of our country. See Folajtar
v. Att’y Gen. of the U.S., 980 F.3d 897, 904 & n.9 (3d Cir. 2020) (listing
larceny and forgery as among the common law felonies punishable by
death and forfeiture).

Although Vincent’s alleged conduct in the years since her
conviction has been creditable, it does not wipe away her felony
conviction or the fact that she knowingly executed a scheme to obtain
money by false pretenses and acted with the intent to defraud. See App.
62; see also Medina, 913 F.3d at 160 (stating that “disregard for the basic
laws and norms of our society is precisely what differentiates a criminal

from someone who is law-abiding”).” Under Bruen, therefore, Utah may

7 Vincent’s characterization of herself as a “responsible, law-abiding
citizen,” App. 31, is not a factual allegation that the court is required to
accept as true on a motion to dismiss. Rather, it is a “legal conclusion”
that the court “need not accept.” Estate of Lockett ex rel. Lockett v. Fallin,
841 F.3d 1098, 1107 (10th Cir. 2016); see Hamilton, 848 F.3d at 627 n.14
(rejecting argument that court was required to accept as true plaintiff’s
pleadings that he was “responsible’ and ‘law-abiding,” because “[t]hese
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prohibit Vincent from possessing a firearm because her conviction for
felony bank fraud places her outside the category of “law-abiding,
responsible citizens.” See Medina, 913 F.3d at 160-61 (felon-in-
possession statute constitutional as applied to plaintiff with felony
conviction for making false statement to lending institution, because
conviction took plaintiff outside category of “law-abiding, responsible
citizens”); Hamilton, 848 F.3d at 626-28 (same for individual with felony

convictions for credit card forgery and fraud).

ITII. Prohibiting an individual with a felony bank fraud
conviction from possessing firearms is consistent with the
nation’s historical tradition of firearm regulation.

Based on the foregoing analysis of Tenth Circuit and Supreme
Court precedent, this Court can—and should—uphold application of
Utah’s felon-in-possession statute to Vincent. Lengthy examination of
the historical record is not required.

But in the event this Court determines that such an examination
1s required by Bruen, the Court should uphold the law as applied to
Vincent because prohibiting an individual who has shown disrespect for
government authority and the rule of law—Ilike by committing felony
bank fraud—from possessing firearms “is consistent with this Nation’s
historical tradition of firearm regulation.” Bruen, 142 S. Ct. at 2126.
Those laws, contrary to Vincent’s argument, did not depend on a showing

of violence or dangerousness, and many Founding-era legislatures

are more appropriately considered ‘legal conclusions drawn from the
facts” that the court may “disregard”).
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punished financial felonies like fraud as severely as violent felonies like
rape or murder. And even if dangerousness marks the outer bounds of
the right to keep and bear arms, Utah may categorically determine that

all felons are dangerous as a class.

A. Utah’s felon-in-possession law fits comfortably
within a longstanding historical tradition of
prohibiting possession of firearms by individuals
who have demonstrated disrespect for the rule of
law.

Under Bruen, the central question in examining the historical
record is whether a challenged regulation “is consistent with this
Nation’s historical tradition of firearm regulation.” 142 S. Ct. at 2126.
Here, the historical record reveals a long tradition of regulations that
categorically barred individuals who demonstrated disrespect for
government authority or the rule of law from possessing firearms. Utah’s
felon-in-possession statute fits well within that tradition because felons,
as a class, are individuals who have shown serious disregard for the law.
History thus confirms what Heller and Bruen have already made clear:
the Second Amendment protects the right of “law-abiding, responsible”
citizens to keep and bear arms, and laws prohibiting felons from
possessing firearms do not contravene that right.

The tradition dates back to the period after the English Civil War,8
when the restored Stuart monarchs prohibited nonconformist

Protestants from possessing firearms. See Range v. Att’y Gen. United

¢ Bruen instructed that “English history dating from the late 1600s, along
with American colonial views leading up the founding,” are relevant to
determining the scope of the Second Amendment. 142 S. Ct. at 2127.
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States, 53 F.4th 262, 274 (3d Cir. 2022) (per curiam) (citing Joyce Lee
Malcolm, To Keep and Bear Arms: The Origins of an Anglo-American
Right 45 (1994)), reh’g en banc granted & op. vacated, 2023 WL 118469
(3d Cir. Jan. 6, 2023). Anglicans accused nonconformists of believing
their faith exempted them from obeying the law. Id. at 274-75 (citing
Christopher Haigh, ‘Theological Wars’ ‘Socinians’ v. ‘Antinomians’ in
Restoration England, 67 J. Ecclesiastical Hist. 325, 326, 334 (2016)).
Similarly, in 1689, Parliament enacted a categorical ban forbidding
Catholics from owning firearms, except as necessary for self-defense,
unless they renounced their faith. Id. at 275 (citing An Act for the Better
Securing the Government by Disarming Papists and Reputed Papists, 1
W & M., Sess. 1, ch. 15 (Eng. 1688)).

The American colonies continued the English tradition of
categorically prohibiting groups perceived as disloyal to the authority of
the government from possessing firearms. The earliest firearms
legislation in colonial America barred Native Americans from owning
firearms. See id. (citing Michael A. Bellesiles, Gun Laws in Early
America: The Regulation of Firearms Ownership 1607-1794, 16 Law &
Hist. Rev. 567, 578-79 (1998)); see also Joseph Blocher & Caitlan
Carberry, Historical Gun Laws Targeting “Dangerous” Groups and
Outsiders, Duke L. Sch. Pub. L. & Legal Theory Series No. 2020-80, at
4-8 (2020), available at https://ssrn.com/abstract=3702696 (cataloging
laws barring Native Americans from owning guns). In the late 1630s,

Massachusetts disarmed at least fifty-eight supporters of preacher Anne
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Hutchinson on the ground they were Antinomians—individuals who
believed their salvation exempted them from the law—and forced them
to personally deliver their arms to the authorities in an act of public
submission. See Range, 53 F.4th at 276 (citing James F. Cooper, Jr., Anne
Hutchinson and the “Lay Rebellion” Against the Clergy, 61 New Eng. Q.
381, 391 (1988)). Disarming Hutchinson’s supporters “served to shame
colonists whose disavowal of the rule of law placed them outside the
Puritan’s civic community and obedience to the commands of the
government.” Id. (citing John Felipe Acevedo, Dignity Takings in the
Criminal Law of Seventeenth-Century England and the Massachusetts
Bay Colony, 92 Chi.-Kent L. Rev. 743, 761 (2017)).

Like the Third Circuit panel in Range, Utah finds the categorical
restrictions based on race and religion described above and below to be
“repugnant (not to mention unconstitutional),” and Utah “categorically
reject[s] the notion that distinctions based on race, class, and religion
correlate with disrespect for the law or dangerousness.” Id. at 276 n.18.
Like the Third Circuit panel, Utah cites these laws “only to demonstrate
legislatures had the power and discretion to use status as a basis for
disarmament, and to show that status-based bans did not historically
distinguish between violent and non-violent members of disarmed
groups.” Id.

Moving forward to the American Revolution, the newly
independent states required individuals, as a condition of keeping their

arms, to swear fidelity to the Revolutionary government. Id. at 278; see
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also Robert H. Churchill, Gun Regulation, the Police Power, and the
Right to Keep Arms in Early America: The Legal Context of the Second
Amendment, 25 L. & Hist. Rev. 139, 158 (2007). And they prohibited
individuals who didn’t support the cause of the nascent United States
from possessing arms. Connecticut, for example, passed a statute
barring “anyone who defamed resolutions of the Continental Congress
from keeping arms, voting, or serving as a civil official.” Range, 53 F.4th
at 278 (citing G.A. Gilbert, The Connecticut Loyalists, 4 Am. Hist. Rev.
273, 282 (1899)).

Pennsylvania likewise prohibited individuals who were unwilling
to abide by the newly sovereign state’s legal norms from possessing
firearms. In 1777, the state legislature enacted a law requiring all white
male inhabitants above the age of eighteen to swear to “be faithful and
bear true allegiance to the commonwealth of Pennsylvania as a free and
independent state,” and provided that those who refused to take the oath
“shall be disarmed” by local authorities. Act of June 13, 1777, §§ 1, 3
(1777), 9 The Statutes at Large of Pennsylvania from 1652-1801, at 110-
13 (William Stanley Ray ed., 1903). Pennsylvania’s statute provides
especially persuasive evidence because the 1776 state constitution
protected the right to bear arms. See Pa. Const. of 1776, Decl. of Rights,
art. XIII (“That the people have a right to bear arms for the defence of
themselves and the state.”).

Virginia’s General Assembly also passed a loyalty oath statute in

1777. See An Act to Oblige the Free Male Inhabitants of this State Above
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a Certain Age to Give Assurance of Allegiances to the Same, and for
Other Purposes ch. III (1777), 9 Statutes at Large; Being a Collection of
All the Laws of Virginia, from the First Session of the Legislature in the
Year 1619, at 281 (William W. Hening ed., 1821). That law prohibited
possession of firearms by any “free born male inhabitant[]” of the state
who refused to swear his “allegiance and fidelity” to the new state
government. Id. Notably, individuals prohibited from bearing arms by
the law were still required to attend militia trainings and run drills
without weapons. Id. at 282. Using disarmament to publicly humiliate
individuals “reveals the statute’s true social function: distinguishing
those unwilling to follow the dictates of the new government from law-
abiding members of the civic community.” Range, 53 F.4th at 279.

Massachusetts provides yet another example. It prohibited
possession of arms by any person who was “notoriously disaffected to the
Cause of America, or who refuse[d] to associate to defend by Arms the
United American Colonies.” Act of Mar. 14, 1776, ch. VII, 1775-1776
Mass. Acts 31.

These categorical bans didn’t stop with the end of the
Revolutionary War. For example, in the aftermath of Shays’ Rebellion,
Massachusetts permitted residents who had “taken up arms against the
state to obtain a pardon if they swore allegiance to the state” and
surrendered their arms to a justice of the peace. Blocher & Carberry,
supra, at 10 (citing Act of Feb. 16, 1787, ch. VI, 1787 Mass. Acts 555).

These former rebels were required to keep the peace for three years and
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were disqualified from serving as jurors or holding office in the state
during that time. Id. In short, “[h]istorical laws disarming disaffected
groups thus have a long lineage stretching all the way back to England
and indicate an understanding of the right to keep and bear arms that
allowed for disarmament of large segments of the population.” Id. at 11.

This review of the historical record makes clear that laws
prohibiting possession of firearms by individuals who have demonstrated
disrespect for the authority of the government or the rule of law are well
grounded in the Anglo-American legal tradition. Utah’s felon-in-
possession statute is such a law. It prohibits a person who has been
convicted of “any felony” from knowingly purchasing, transferring,
possessing, or using a firearm. Utah Code § 76-10-503(3)(a). As the D.C.
Circuit has observed, “[w]hen the legislature designates a crime as a
felony, it signals to the world the highest degree of societal condemnation
for the act.” Medina, 913 F.3d at 160. A person who commits a felony
both “flout[s] the law of the land” and “show|[s] utter disregard for the
welfare of their fellow citizens.” Folajtar, 980 F.3d at 909; see also
Medina, 913 F.3d at 158 (stating that commission of a felony “reflect[s]
‘erave misjudgment and maladjustment™ (quoting Hamilton, 848 F.3d
at 626)). A law categorically prohibiting possession of firearms by all
felons, including Vincent, thus fits well within the longstanding tradition
set forth above.

And even if a categorical prohibition on all felons sweeps too

broadly, application of Utah’s felon-in-possession statute to Vincent in
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particular falls well within the longstanding tradition. As noted above,
fraud is a “serious crime, malum in se, that is punishable in every state.”
Medina, 913 F.3d at 160. Fraud is not some “mere[] error[] in filling out
a form,” but rather a “significant offense[] reflecting disrespect for the
law.” Hamilton, 848 F.3d at 627. “American courts have, without
exception, included [fraud] within the scope of moral turpitude.”
Medina, 913 F.3d at 160 (quoting Jordan, 341 U.S. at 229) (alteration in
original). When Vincent committed felony bank fraud, she knowingly
executed a scheme to obtain money by false pretenses and acted with the
intent to defraud. See App. 62. This act demonstrated “grave
misjudgment and maladjustment,” Hamilton, 848 F.3d at 626, and
showed “utter disregard for the welfare of” her intended victims,
Folajtar, 980 F.3d at 909. Prohibiting her from possessing a firearm is
therefore consistent with the nation’s historical tradition of preventing
individuals who have exhibited disrespect for the rule of law from

possessing arms.

B. The historical record contradicts Vincent’s argument
that the government may disarm only individuals
deemed dangerous or violent.

Vincent takes a much narrower view of the historical record.
According to her, “history and tradition permit a lifetime ban for violent
or dangerous conduct only.” Aplt. Br 11 (capitalization omitted). She
asserts that “the Founding generation was only concerned with the
possession of firearms by dangerous persons” and that “there is no

historical basis” for extending the prohibition on firearms to individuals
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“convicted of a minor financial offense.” Id. at 11, 13 (capitalization
omitted). Her amici make similar arguments. See FPC Amicus Br. 5-21.

As an 1nitial matter, Vincent’s claim that she was convicted of a
“minor financial offense” is incorrect. She committed felony bank fraud,
a federal offense that carries a penalty of up to 30 years in prison and a
$1,000,000 fine. 18 U.S.C. § 1344. Whatever else may be said of such an
offense, it is not “minor.”

In any event, the historical record does not support Vincent’s
attempt to cabin felon dispossession laws to individuals who are
“dangerous” or have been convicted of “violent crimes.” Aplt. Br. 7. First,
the categorical bans on firearm possession described above did not
depend on any showing of violence or dangerousness, whether on an
individual or class-wide basis. Rather, they were designed to target
classes of people who had exhibited—or who were perceived to exhibit—
disrespect for the authority of the government or the rule of law. Second,
many Founding-era legislatures punished nonviolent financial felonies
like fraud just as severely as violent felonies like rape or murder. This
similar treatment defies Vincent’s assertion that felon dispossession

laws today must treat such crimes differently.

1. Categorical bans on firearm possession did not
depend on a perceived threat of danger or
violence.

The foregoing categorical bans did not hinge on any alleged violent
tendencies of the individuals affected. Indeed, in many cases such laws

applied categorically to groups who were avowed pacifists.
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Post—English Civil War prohibitions on firearm possession by
Catholics, for example, were not based on a perceived threat of violence.
Although some have argued that the prohibitions reflected the Crown’s
concern that Catholics were categorically violent, see, e.g., Kanter v.
Barr, 919 F.3d 437, 457 (7th Cir. 2019) (Barrett, J., dissenting), that
Interpretation is inconsistent with the statute’s oath exception, see
Range, 53 F.4th at 275. That exception restored the right to own weapons
to Catholics who swore that they rejected the tenets of Catholicism. See
An Act for the Better Securing the Government by Disarming Papists
and Reputed Papists, supra, ch. 15. Disavowing Catholicism did not
guarantee that a person would be forever nonviolent; rather, it signified
the person’s recognition of the government’s sovereignty. Similarly,
arguments from the era opposing toleration of Catholicism focused on
the perceived tension between English Catholics’ allegiance to “a foreign
power’—the Pope—and their allegiance to the Crown, not on a belief that
Catholics were categorically violent. See Diego Lucci, John Locke on
Atheism, Catholicism, Antinomianism, and Deism, 20 Etica & Politica /
Ethics & Pol. 201, 228-29 (2018). Thus, laws disarming adherents of
Catholicism reflected Parliament’s understanding that it could disarm
groups of people whom it believed had shown disregard for the legally
binding decrees of the sovereign, regardless of any proclivity for violence.

Catholics were also subject to disarmament in the colonies without
any required history of or tendency for violence. Pennsylvania, Virginia,

and even Maryland—a haven for persecuted Catholics—confiscated
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firearms from their Catholic residents during the Seven Years’ War. See
Range, 53 F.4th at 277 (citing Bellesiles, supra, at 574). Maryland’s
“decision was not in response to violence; to the contrary, Catholics had
remained peaceable even when the colony’s Anglican Protestants took
control of its government and required Catholics to take oaths
recognizing the legal authority of the Crown, rather than the Pope, over
matters of religion.” Id.; see also Denis M. Moran, Anti-Catholicism in
Early Maryland Politics: The Protestant Revolution, 61 Am. Cath. Hist.
Soc’y 213, 235 (1950) (explaining how the Maryland loyalty oaths
“asserted the king’s supremacy in spiritual as well as in temporal
matters”). As a panel of the Third Circuit summarized the matter,
“Protestants in the colonies—as in England—disarmed Catholics not
because they uniformly posed a threat of armed resistance but rather
because the Protestant majorities in those colonies viewed Catholics as
defying sovereign authority and communal values.” Range, 53 F.4th at
2171.

Pennsylvania’s Revolutionary-era loyalty oath statute, see supra
at 26, provides another example of a law that categorically prohibited
firearm possession without regard to a prohibited individual or group’s
proclivity for violence. Indeed, the statute is particularly notable because
it disarmed significant numbers of pacifist religious minorities, such as
Quakers, Mennonites, and Moravians, whose religious beliefs forbade
them from taking loyalty oaths. See Jim Wedeking, Quaker State:

Pennsylvania’s Guide to Reducing the Friction for Religious Outsiders
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Under the Establishment Clause, 2 N.Y.U. J.L. & Liberty 28, 51 (2006).
Pennsylvania—whose state constitution guaranteed a right to bear
arms, see Pa. Const. of 1776, Decl. of Rights, art. XIII—prohibited these
individuals from possessing firearms because they were members of
groups who were perceived as unwilling to follow the dictates of the
government, not because they were violent. See Wedeking, supra, at 51-
52 (describing how Quakers were “penal[ized] for allegiance to their
religious scruples over the new government”).?

Virginia’s loyalty oath statute also stands in stark contrast to
Vincent’s assertion that the motivation behind historical disarmament
laws was a fear that the individuals covered by such laws were violent
or dangerous. As noted, the Virginia statute prohibited any “free born
male inhabitant[]” of the state who refused to swear “allegiance and
fidelity” to the new state government from possessing arms. 9 Statutes

at Large; Being a Collection of All the Laws of Virginia, from the First

* An influential essay published by Anti-Federalist delegates to
Pennsylvania’s ratifying convention provides further confirmation that
members of the Founding generation did not view violence or
dangerousness as the sole ground for disarmament. That essay, The
Dissent of the Minority, proposed a constitutional amendment stating
that “the people have a right to bear arms for the defence of themselves
and their own State or the United States, or for the purpose of killing
game; and no law shall be passed for disarming the people or any of them
unless for crimes committed, or real danger of public injury from
individuals.” 2 Bernard Schwartz, The Bill of Rights: A Documentary
History 665 (1971) (emphasis added). This proposal, which Heller
characterized as “highly influential,” 554 U.S. at 604, expressly
distinguished between commission of a crime and danger to the public
as grounds for disarmament.
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Session of the Legislature in the Year 1619, supra, at 281. But the law
also required individuals who were prohibited from possessing arms
nevertheless to attend militia trainings and run drills without weapons.
Id. at 281-82. If the motive for the law was a concern that individuals
who refused to take the loyalty oath were violent or dangerous, then it
defies common sense that the law would also require such individuals to
hone their combat skills by attending militia training and running drills.

This history refutes Vincent’s claim that the historical record
supports only laws that dispossess individuals who are violent or

dangerous.

2. Financial felonies were historically treated as
seriously as violent felonies and subject to the
same penalties.

Vincent’s argument that felon-in-possession laws can
constitutionally be applied only to violent felons—and not to individuals
convicted of “non-violent” or “financial” felonies, Aplt. Br. 1, 13—also
contradicts the historical evidence that financial felonies like fraud were
often subject to the same penalties as violent crimes.

As the D.C. Circuit has explained, felonies in England at the time
of the Founding “included crimes of violence, such as murder and rape,
but also included nonviolent offenses that we would recognize as felonies
today, such as counterfeiting currency, embezzlement, and desertion
from the army.” Medina, 913 F.3d at 158 (emphasis added) (citing 4
William Blackstone, Commentaries on the Laws of England *90-103

(Harper ed. 1854)). “[L]arceny, repeated forgery, and false pretenses”
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were also among the “non-violent” crimes traditionally treated as
felonies. Range, 53 F.4th at 280.

And during the Founding era, most felonies—including
“nonviolent” or “financial” felonies—were punishable by death. The First
Congress, for example, treated forgery, dealing in forged securities, and
counterfeiting as capital crimes. See Folajtar, 980 F.3d at 905 (3d Cir.
2020) (citing John D. Bessler, Cruel & Unusual: The Death Penalty and
the Founders’ Eighth Amendment 56-57 (2012)). State law, too, treated
“nonviolent crimes such as forgery and horse theft” as capital offenses.
Medina, 913 F.3d at 158 (citing Stuart Banner, The Death Penalty: An
American History 18 (2002)). Larceny and false pretenses likewise were
“punishable by death.” Range, 53 F.4th at 280.

Vincent’s attempted bright-line distinction between violent
offenses and all other felonies thus contravenes the historical record.
Early laws imposed the same penalty for all felonies—death. And “given
the draconian punishments that traditionally could be imposed” even for
nonviolent felonies, “the comparatively lenient consequence of
disarmament under’ felon-in-possession laws 1s constitutionally
“permissible.” Id. at 280-81.10

Vincent’s particular offense also falls easily within the category of
crimes that were traditionally treated as felonies during the Founding

era. Like the various financial crimes listed above—including forgery,

© Further undercutting Vincent’s argument, a number of state laws from
the late 1700s and early 1800s disarmed individuals for nonviolent
violations of state hunting laws. See Range, 53 F.4th at 281.
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embezzlement, counterfeiting, and false pretenses—felony bank fraud
“Involve[s] deceit or the wrongful deprivation of another’s property.” Id.
at 280; see 18 U.S.C § 1344 (defining felony bank fraud as the execution,
or attempted execution, of a “scheme or artifice” to “defraud a financial
institution” or obtain money or other property from a financial
institution “by means of false or fraudulent pretenses, representations,
or promises”). In this way it “closely resemble[s]” those crimes. Range,
53 F.4th at 280. There is thus no concern in this case that application of
Utah’s felon-in-possession statute to Vincent would sweep within the
statute’s reach conduct that would not have been understood as felonious
at the time of the Founding.

Vincent suggests that unless Utah can point to a law far back in
our nation’s history that prohibited firearm possession for a nonviolent
crime just like hers, application of Utah’s felon-in-possession statute to
her is unconstitutional. See Aplt. Br. 13-20. But that is not what Bruen
requires. Bruen says there needs to be a “well-established and
representative historical analogue,” not a “historical twin.” 142 S. Ct. at
2133 (emphasis omitted). The government does not have to find a
historical “dead ringer” for the law it’s defending—it just needs to reason
“by analogy.” Id. at 2132-33. The long tradition described above of
categorical restrictions on firearm possession by groups who exhibited
disregard for the authority of the government or the rule of law, without
regard to their proclivity for violence, refutes Vincent’s attempt to create

a constitutionally mandated distinction between violent and nonviolent
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offenses for purposes of felon dispossession laws. So, too, does the long
tradition described above of treating financial felonies like fraud as
capital offenses and punishing them just as severely as violent felonies

like rape and murder.

C. Even if“dangerousness” marks the outer limit of the
right to keep and bear arms, legislatures can
categorically determine that all felons are
dangerous.

Finally, even if Vincent were correct that the Second Amendment
permits the government to disarm only “dangerous” individuals, Aplt.
Br. 11, Utah’s felon-in-possession statute may still constitutionally be
applied to her because legislatures can categorically determine that all
felons are dangerous.

To start, the line between “dangerous” and “non-dangerous” felons
is far blurrier than Vincent suggests. See generally Dru Stevenson, In
Defense of Felon-in-Possession Laws, 43 Cardozo L. Rev 1573, 1605-29
(2022) (discussing the difficulties inherent in determining which felons
are “dangerous”). Studies have shown that “a large percentage of the
crimes nonviolent recidivists later commit are violent.” Kaemmerling v.
Lappin, 553 F.3d 669, 683 (D.C. Cir. 2008) (citing U.S. Dep’t of Just.,
Bureau of Just. Stat., P. Langan & D. Levin, Special Report: Recidivism
of Prisoners Released in 1994, at 1 (June 2002)); see also Kanter, 919 F.3d
at 449 (discussing studies establishing a connection between non-violent
offenses and a risk of future violent crime). And fraud offenders in
particular go on to commit violent crime at a rate not that much lower

than burglars and drug offenders—groups whom Vincent presumably
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would concede qualify as “dangerous.” Department of Justice statistics
show that “[a]bout thirty percent of burglars and twenty-five percent of
drug offenders who were sentenced to at least a year of imprisonment
were subsequently arrested for a violent crime within five years of their
release from state prison, compared with about twenty percent of fraud
or forgery offenders.” Folajtar, 980 F.3d at 909 (citing Matthew R.
Durose et al., U.S. Dep’t of Justice, Bureau of Just. Stat., Supplemental
Tables: Most Serious Commitment Offense and Types of Post-Release
Arrest Charges of Prisoners Released in 30 States in 2005, at t.2 (2016)).

Simply put, legislatures may categorically conclude that felons are
dangerous as a class. All felons have “flouted the laws of the land and
show[n] utter disregard for the welfare of their fellow citizens.” Folajtar,
980 F.3d at 909. This includes felons who commit financial crimes.

At bottom, Vincent wants this Court to hold that the Second
Amendment requires individualized, case-by-case assessment of a felon’s
prospective “dangerousness.” But that flouts this Circuit’s precedent, see
In re United States, 578 F.3d at 1200, the Supreme Court’s assurances
in Heller and Bruen about the continued constitutionality of felon-in-
possession laws, and the longstanding tradition of categorical bans on
firearm ownership by individuals who have demonstrated disrespect for
the authority of the government or the rule of law.

Moreover, Congress has already tried and abandoned as
unworkable a system of case-by-case assessments of individual felons’

“dangerousness.” Congress authorized the Attorney General to grant
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administrative exceptions to individuals who would otherwise be
prohibited from possessing a firearm under federal law if an applicant
can establish “that the circumstances regarding the disability, and the
applicant’s record and reputation, are such that the applicant will not be
likely to act in a manner dangerous to public safety and that the granting
of the relief would not be contrary to the public interest.” 18 U.S.C.
§ 925(c). But Congress subsequently abandoned this approach by
defunding it. See Treasury, Postal Service, and General Government
Appropriations Act of 1993, Pub. L. No. 102-393, 106 Stat. 1729, 1732
(“IN]Jone of the funds appropriated herein shall be available to
investigate or act upon applications for relief from Federal firearms
disabilities under 18 U.S.C. 925(c).”); see also Stevenson, supra, at 1615
(noting that Congress has renewed this funding ban every year). The
Senate report that accompanied the defunding bill explained that
reviewing petitions for exceptions under § 925(c) was “a very difficult and
subjective task” that “could have devastating consequences for innocent
citizens if the wrong decision is made.” S. Rep. No. 102-353, at 19 (1992);
see also Stevenson, supra, at 1614-16. A later House report on the subject
likewise lamented that “too many of these felons whose gun ownership
rights were restored went on to commit violent crimes with firearms.”
H.R. Rep. No. 104-183, at 15 (1995).

Most importantly, nothing in the Second Amendment’s text or
history requires such an approach. As explained above, categorical bans

pervade the historical record.
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In short, legislatures may categorically determine that all felons
are dangerous as a class, and individualized assessments of
“dangerousness” are neither required by the Second Amendment nor
workable in practice. So even if Vincent’s reading of the historical record
is correct and felon-in-possession laws may be applied only to individuals
who are “dangerous,” Utah’s felon-in-possession law may still

constitutionally be applied to Vincent.

Conclusion

For the foregoing reasons, the Court should affirm.

Oral Argument Statement

Oral argument is warranted in this case because it involves
important questions of constitutional law that may impact the

application of both state and federal criminal statutes.
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18 United States Code Annotated § 922 (2022) Unlawful acts

(a) It shall be unlawful--

(1) for any person--
(A) except a licensed importer, licensed manufacturer, or licensed dealer,
to engage in the business of importing, manufacturing, or dealing in
firearms, or in the course of such business to ship, transport, or receive any
firearm in interstate or foreign commerce; or
(B) except a licensed importer or licensed manufacturer, to engage in the
business of importing or manufacturing ammunition, or in the course of
such business, to ship, transport, or receive any ammunition in interstate
or foreign commerce;

(2) for any importer, manufacturer, dealer, or collector licensed under the

provisions of this chapter to ship or transport in interstate or foreign

commerce any firearm to any person other than a licensed importer, licensed

manufacturer, licensed dealer, or licensed collector, except that--
(A) this paragraph and subsection (b)(3) shall not be held to preclude a
licensed importer, licensed manufacturer, licensed dealer, or licensed
collector from returning a firearm or replacement firearm of the same kind
and type to a person from whom it was received; and this paragraph shall
not be held to preclude an individual from mailing a firearm owned in
compliance with Federal, State, and local law to a licensed importer,
licensed manufacturer, licensed dealer, or licensed collector;
(B) this paragraph shall not be held to preclude a licensed importer,
licensed manufacturer, or licensed dealer from depositing a firearm for
conveyance in the mails to any officer, employee, agent, or watchman who,
pursuant to the provisions of section 1715 of this title, is eligible to receive
through the mails pistols, revolvers, and other firearms capable of being
concealed on the person, for use in connection with his official duty; and
(C) nothing in this paragraph shall be construed as applying in any
manner in the District of Columbia, the Commonwealth of Puerto Rico, or
any possession of the United States differently than it would apply if the
District of Columbia, the Commonwealth of Puerto Rico, or the possession
were in fact a State of the United States;

(3) for any person, other than a licensed importer, licensed manufacturer,

licensed dealer, or licensed collector to transport into or receive in the State

where he resides (or if the person is a corporation or other business entity, the

State where it maintains a place of business) any firearm purchased or

otherwise obtained by such person outside that State, except that this

paragraph (A) shall not preclude any person who lawfully acquires a firearm
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by bequest or intestate succession in a State other than his State of residence
from transporting the firearm into or receiving it in that State, if it is lawful for
such person to purchase or possess such firearm in that State, (B) shall not
apply to the transportation or receipt of a firearm obtained in conformity with
subsection (b)(3) of this section, and (C) shall not apply to the transportation
of any firearm acquired in any State prior to the effective date of this chapter;
(4) for any person, other than a licensed importer, licensed manufacturer,
licensed dealer, or licensed collector, to transport in interstate or foreign
commerce any destructive device, machinegun (as defined in section 5845 of
the Internal Revenue Code of 1986), short-barreled shotgun, or short-barreled
rifle, except as specifically authorized by the Attorney General consistent with
public safety and necessity;
(5) for any person (other than a licensed importer, licensed manufacturer,
licensed dealer, or licensed collector) to transfer, sell, trade, give, transport, or
deliver any firearm to any person (other than a licensed importer, licensed
manufacturer, licensed dealer, or licensed collector) who the transferor knows
or has reasonable cause to believe does not reside in (or if the person is a
corporation or other business entity, does not maintain a place of business in)
the State in which the transferor resides; except that this paragraph shall not
apply to (A) the transfer, transportation, or delivery of a firearm made to
carry out a bequest of a firearm to, or an acquisition by intestate succession of
a firearm by, a person who is permitted to acquire or possess a firearm under
the laws of the State of his residence, and (B) the loan or rental of a firearm to
any person for temporary use for lawful sporting purposes;
(6) for any person in connection with the acquisition or attempted acquisition
of any firearm or ammunition from a licensed importer, licensed
manufacturer, licensed dealer, or licensed collector, knowingly to make any
false or fictitious oral or written statement or to furnish or exhibit any false,
fictitious, or misrepresented identification, intended or likely to deceive such
importer, manufacturer, dealer, or collector with respect to any fact material
to the lawfulness of the sale or other disposition of such firearm or
ammunition under the provisions of this chapter;
(7) for any person to manufacture or import armor piercing ammunition,
unless--

(A) the manufacture of such ammunition is for the use of the United States,

any department or agency of the United States, any State, or any

department, agency, or political subdivision of a State;

(B) the manufacture of such ammunition is for the purpose of exportation;

or
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(©) the manufacture or importation of such ammunition is for the purpose
of testing or experimentation and has been authorized by the Attorney
General;
(8) for any manufacturer or importer to sell or deliver armor piercing
ammunition, unless such sale or delivery--
(A) is for the use of the United States, any department or agency of the
United States, any State, or any department, agency, or political
subdivision of a State;
(B) is for the purpose of exportation; or
() is for the purpose of testing or experimentation and has been
authorized by the Attorney General;1
(9) for any person, other than a licensed importer, licensed manufacturer,
licensed dealer, or licensed collector, who does not reside in any State to
receive any firearms unless such receipt is for lawful sporting purposes.

(b) It shall be unlawful for any licensed importer, licensed manufacturer,

licensed dealer, or licensed collector to sell or deliver--
(1) any firearm or ammunition to any individual who the licensee knows or
has reasonable cause to believe is less than eighteen years of age, and, if the
firearm, or ammunition is other than a shotgun or rifle, or ammunition for a
shotgun or rifle, to any individual who the licensee knows or has reasonable
cause to believe is less than twenty-one years of age;
(2) any firearm to any person in any State where the purchase or possession
by such person of such firearm would be in violation of any State law or any
published ordinance applicable at the place of sale, delivery or other
disposition, unless the licensee knows or has reasonable cause to believe that
the purchase or possession would not be in violation of such State law or such
published ordinance;
(3) any firearm to any person who the licensee knows or has reasonable cause
to believe does not reside in (or if the person is a corporation or other business
entity, does not maintain a place of business in) the State in which the
licensee's place of business is located, except that this paragraph (A) shall not
apply to the sale or delivery of any rifle or shotgun to a resident of a State
other than a State in which the licensee's place of business is located if the
transferee meets in person with the transferor to accomplish the transfer, and
the sale, delivery, and receipt fully comply with the legal conditions of sale in
both such States (and any licensed manufacturer, importer or dealer shall be
presumed, for purposes of this subparagraph, in the absence of evidence to
the contrary, to have had actual knowledge of the State laws and published


https://1.next.westlaw.com/Document/N64F37A10BA7911ECBC2FA8AD29952B90/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403500000185a17845efe3e9f973%3Fppcid%3D310663d7d7264f3e8c16f3de3294f63a%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN64F37A10BA7911ECBC2FA8AD29952B90%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=a8ce146141cef10bf73f3f69b8db5303&list=MULTIPLECITATIONS&sessionScopeId=df80fd070c00b536b0282b6a3d3d4fc483df5feb2ec9ca3a2f181481518faebf&ppcid=310663d7d7264f3e8c16f3de3294f63a&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29#co_footnote_I0EFF2A30BA7B11EC929ECDE710E8D0BF

Appellate Case: 21-4121  Document: 010110799016 Date Filed: 01/17/2023 Page: 54

ordinances of both States), and (B) shall not apply to the loan or rental of a
firearm to any person for temporary use for lawful sporting purposes;

(4) to any person any destructive device, machinegun (as defined in section
5845 of the Internal Revenue Code of 1986), short-barreled shotgun, or short-
barreled rifle, except as specifically authorized by the Attorney General
consistent with public safety and necessity; and

(5) any firearm or armor-piercing ammunition to any person unless the
licensee notes in his records, required to be kept pursuant to section 923 of
this chapter, the name, age, and place of residence of such person if the
person is an individual, or the identity and principal and local places of
business of such person if the person is a corporation or other business entity.

Paragraphs (1), (2), (3), and (4) of this subsection shall not apply to transactions
between licensed importers, licensed manufacturers, licensed dealers, and
licensed collectors. Paragraph (4) of this subsection shall not apply to a sale or
delivery to any research organization designated by the Attorney General.

(c) In any case not otherwise prohibited by this chapter, a licensed importer,
licensed manufacturer, or licensed dealer may sell a firearm to a person who
does not appear in person at the licensee's business premises (other than another
licensed importer, manufacturer, or dealer) only if--
(1) the transferee submits to the transferor a sworn statement in the following
form:

“Subject to penalties provided by law, I swear that, in the case of any firearm
other than a shotgun or arifle, I am twenty-one years or more of age, or that, in
the case of a shotgun or a rifle, I am eighteen years or more of age; that I am not
prohibited by the provisions of chapter 44 of title 18, United States Code, from
receiving a firearm in interstate or foreign commerce; and that my receipt of this
firearm will not be in violation of any statute of the State and published
ordinance applicable to the locality in which I reside.

Further, the true title, name, and address of the principal law enforcement
officer of the locality to which the firearm will be delivered are

Signature ........ Date ........ 7
and containing blank spaces for the attachment of a true copy of any permit

or other information required pursuant to such statute or published
ordinance;
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(2) the transferor has, prior to the shipment or delivery of the firearm,
forwarded by registered or certified mail (return receipt requested) a copy of
the sworn statement, together with a description of the firearm, in a form
prescribed by the Attorney General, to the chief law enforcement officer of the
transferee's place of residence, and has received a return receipt evidencing
delivery of the statement or has had the statement returned due to the refusal
of the named addressee to accept such letter in accordance with United States
Post Office Department regulations; and

(3) the transferor has delayed shipment or delivery for a period of at least
seven days following receipt of the notification of the acceptance or refusal of
delivery of the statement.

A copy of the sworn statement and a copy of the notification to the local law
enforcement officer, together with evidence of receipt or rejection of that
notification shall be retained by the licensee as a part of the records required to
be kept under section 923(g).

(d) It shall be unlawful for any person to sell or otherwise dispose of any firearm
or ammunition to any person knowing or having reasonable cause to believe that
such person, including as a juvenile--
(1) is under indictment for, or has been convicted in any court of, a crime
punishable by imprisonment for a term exceeding one year;
(2) is a fugitive from justice;
(3) is an unlawful user of or addicted to any controlled substance (as defined
in section 102 of the Controlled Substances Act (21 U.S.C. 802));
(4) has been adjudicated as a mental defective or has been committed to any
mental institution at 16 years of age or older;
(5) who, being an alien--
(A) is illegally or unlawfully in the United States; or
(B) except as provided in subsection (y)(2), has been admitted to the
United States under a nonimmigrant visa (as that term is defined in section
101(a)(26) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(26)));
(6) who2 has been discharged from the Armed Forces under dishonorable
conditions;
(7) who, having been a citizen of the United States, has renounced his
citizenship;
(8) is subject to a court order that restrains such person from harassing,
stalking, or threatening an intimate partner of such person or child of such
intimate partner or person, or engaging in other conduct that would place an
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intimate partner in reasonable fear of bodily injury to the partner or child,
except that this paragraph shall only apply to a court order that--
(A) was issued after a hearing of which such person received actual notice,
and at which such person had the opportunity to participate; and
(B) (i) includes a finding that such person represents a credible threat to the
physical safety of such intimate partner or child; or
(ii) by its terms explicitly prohibits the use, attempted use, or
threatened use of physical force against such intimate partner or child
that would reasonably be expected to cause bodily injury;
(9) has been convicted in any court of a misdemeanor crime of domestic
violence;
(10) intends to sell or otherwise dispose of the firearm or ammunition in
furtherance of a felony, a Federal crime of terrorism, or a drug trafficking
offense (as such terms are defined in section 932(a)); or
(11) intends to sell or otherwise dispose of the firearm or ammunition to a
person described in any of paragraphs (1) through (10).

This subsection shall not apply with respect to the sale or disposition of a firearm
or ammunition to a licensed importer, licensed manufacturer, licensed dealer, or
licensed collector who pursuant to subsection (b) of section 925 is not precluded
from dealing in firearms or ammunition, or to a person who has been granted
relief from disabilities pursuant to subsection (c) of section 925.

(e) It shall be unlawful for any person knowingly to deliver or cause to be
delivered to any common or contract carrier for transportation or shipment in
interstate or foreign commerce, to persons other than licensed importers, licensed
manufacturers, licensed dealers, or licensed collectors, any package or other
container in which there is any firearm or ammunition without written notice to
the carrier that such firearm or ammunition is being transported or shipped;
except that any passenger who owns or legally possesses a firearm or
ammunition being transported aboard any common or contract carrier for
movement with the passenger in interstate or foreign commerce may deliver said
firearm or ammunition into the custody of the pilot, captain, conductor or
operator of such common or contract carrier for the duration of the trip without
violating any of the provisions of this chapter. No common or contract carrier
shall require or cause any label, tag, or other written notice to be placed on the
outside of any package, luggage, or other container that such package, luggage,
or other container contains a firearm.


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS932&originatingDoc=N64F37A10BA7911ECBC2FA8AD29952B90&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=793f0941edca4683aca1bd5a9a8a5e4d&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS925&originatingDoc=N64F37A10BA7911ECBC2FA8AD29952B90&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=793f0941edca4683aca1bd5a9a8a5e4d&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS925&originatingDoc=N64F37A10BA7911ECBC2FA8AD29952B90&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=793f0941edca4683aca1bd5a9a8a5e4d&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5

Appellate Case: 21-4121  Document: 010110799016 Date Filed: 01/17/2023  Page: 57

(f) (1) It shall be unlawful for any common or contract carrier to transport or
deliver in interstate or foreign commerce any firearm or ammunition with
knowledge or reasonable cause to believe that the shipment, transportation,
or receipt thereof would be in violation of the provisions of this chapter.

(2) It shall be unlawful for any common or contract carrier to deliver in
interstate or foreign commerce any firearm without obtaining written
acknowledgement of receipt from the recipient of the package or other
container in which there is a firearm.

(g) It shall be unlawful for any person--
(1) who has been convicted in any court of, a crime punishable by
imprisonment for a term exceeding one year;
(2) who is a fugitive from justice;
(3) who is an unlawful user of or addicted to any controlled substance (as
defined in section 102 of the Controlled Substances Act (21 U.S.C. 802));
(4) who has been adjudicated as a mental defective or who has been
committed to a mental institution;
(5) who, being an alien--
(A) is illegally or unlawfully in the United States; or
(B) except as provided in subsection (y)(2), has been admitted to the
United States under a nonimmigrant visa (as that term is defined in section
101(a)(26) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(26)));
(6) who has been discharged from the Armed Forces under dishonorable
conditions;
(7) who, having been a citizen of the United States, has renounced his
citizenship;
(8) who is subject to a court order that--
(A) was issued after a hearing of which such person received actual notice,
and at which such person had an opportunity to participate;
(B) restrains such person from harassing, stalking, or threatening an
intimate partner of such person or child of such intimate partner or person,
or engaging in other conduct that would place an intimate partner in
reasonable fear of bodily injury to the partner or child; and
(©)(i) includes a finding that such person represents a credible threat to the
physical safety of such intimate partner or child; or
(ii) by its terms explicitly prohibits the use, attempted use, or
threatened use of physical force against such intimate partner or child
that would reasonably be expected to cause bodily injury; or
(9) who has been convicted in any court of a misdemeanor crime of domestic
violence,
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to ship or transport in interstate or foreign commerce, or possess in or affecting
commerce, any firearm or ammunition; or to receive any firearm or ammunition
which has been shipped or transported in interstate or foreign commerce.

(h) It shall be unlawful for any individual, who to that individual's knowledge
and while being employed for any person described in any paragraph of
subsection (g) of this section, in the course of such employment--
(1) to receive, possess, or transport any firearm or ammunition in or affecting
interstate or foreign commerce; or
(2) to receive any firearm or ammunition which has been shipped or
transported in interstate or foreign commerce.

(i) It shall be unlawful for any person to transport or ship in interstate or foreign
commerce, any stolen firearm or stolen ammunition, knowing or having
reasonable cause to believe that the firearm or ammunition was stolen.

(j) It shall be unlawful for any person to receive, possess, conceal, store, barter,
sell, or dispose of any stolen firearm or stolen ammunition, or pledge or accept as
security for a loan any stolen firearm or stolen ammunition, which is moving as,
which is a part of, which constitutes, or which has been shipped or transported
in, interstate or foreign commerce, either before or after it was stolen, knowing or
having reasonable cause to believe that the firearm or ammunition was stolen.

(k) It shall be unlawful for any person knowingly to transport, ship, or receive, in
interstate or foreign commerce, any firearm which has had the importer's or
manufacturer's serial number removed, obliterated, or altered or to possess or
receive any firearm which has had the importer's or manufacturer's serial
number removed, obliterated, or altered and has, at any time, been shipped or
transported in interstate or foreign commerce.

(I) Except as provided in section 925(d) of this chapter, it shall be unlawful for
any person knowingly to import or bring into the United States or any
possession thereof any firearm or ammunition; and it shall be unlawful for any
person knowingly to receive any firearm or ammunition which has been
imported or brought into the United States or any possession thereof in violation
of the provisions of this chapter.

(m) It shall be unlawful for any licensed importer, licensed manufacturer,
licensed dealer, or licensed collector knowingly to make any false entry in, to fail
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to make appropriate entry in, or to fail to properly maintain, any record which he
is required to keep pursuant to section 923 of this chapter or regulations
promulgated thereunder.

(n) It shall be unlawful for any person who is under indictment for a crime
punishable by imprisonment for a term exceeding one year to ship or transport
in interstate or foreign commerce any firearm or ammunition or receive any
firearm or ammunition which has been shipped or transported in interstate or
foreign commerce.

(o) (1) Except as provided in paragraph (2), it shall be unlawful for any person to

transfer or possess a machinegun.

(2) This subsection does not apply with respect to--
(A) a transfer to or by, or possession by or under the authority of, the
United States or any department or agency thereof or a State, or a
department, agency, or political subdivision thereof; or
(B) any lawful transfer or lawful possession of a machinegun that was
lawfully possessed before the date this subsection takes effect.

(p) (1) It shall be unlawful for any person to manufacture, import, sell, ship,
deliver, possess, transfer, or receive any firearm--
(A) that, after removal of grips, stocks, and magazines, is not as detectable
as the Security Exemplar, by walk-through metal detectors calibrated and
operated to detect the Security Exemplar; or
(B) any major component of which, when subjected to inspection by the
types of x-ray machines commonly used at airports, does not generate an
image that accurately depicts the shape of the component. Barium sulfate
or other compounds may be used in the fabrication of the component.
(2) For purposes of this subsection--
(A) the term “firearm” does not include the frame or receiver of any such
weapon;
(B) the term “major component” means, with respect to a firearm, the
barrel, the slide or cylinder, or the frame or receiver of the firearm; and
(C) the term “Security Exemplar” means an object, to be fabricated at the
direction of the Attorney General, that is--
(i) constructed of, during the 12-month period beginning on the date of
the enactment of this subsection, 3.7 ounces of material type 17-4 PH
stainless steel in a shape resembling a handgun; and
(ii) suitable for testing and calibrating metal detectors:
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Provided, however, That at the close of such 12-month period, and at appropriate
times thereafter the Attorney General shall promulgate regulations to permit the
manufacture, importation, sale, shipment, delivery, possession, transfer, or
receipt of firearms previously prohibited under this subparagraph that are as
detectable as a “Security Exemplar” which contains 3.7 ounces of material type
17-4 PH stainless steel, in a shape resembling a handgun, or such lesser amount
as is detectable in view of advances in state-of-the-art developments in weapons
detection technology.
(3) Under such rules and regulations as the Attorney General shall prescribe,
this subsection shall not apply to the manufacture, possession, transfer,
receipt, shipment, or delivery of a firearm by a licensed manufacturer or any
person acting pursuant to a contract with a licensed manufacturer, for the
purpose of examining and testing such firearm to determine whether
paragraph (1) applies to such firearm. The Attorney General shall ensure that
rules and regulations adopted pursuant to this paragraph do not impair the
manufacture of prototype firearms or the development of new technology.
(4) The Attorney General shall permit the conditional importation of a firearm
by a licensed importer or licensed manufacturer, for examination and testing
to determine whether or not the unconditional importation of such firearm
would violate this subsection.
(5) This subsection shall not apply to any firearm which--
(A) has been certified by the Secretary of Defense or the Director of Central
Intelligence, after consultation with the Attorney General and the
Administrator of the Federal Aviation Administration, as necessary for
military or intelligence applications; and
(B) is manufactured for and sold exclusively to military or intelligence
agencies of the United States.
(6) This subsection shall not apply with respect to any firearm manufactured
in, imported into, or possessed in the United States before the date of the
enactment of the Undetectable Firearms Act of 1988.

(9) (1) The Congress finds and declares that--
(A) crime, particularly crime involving drugs and guns, is a pervasive,
nationwide problem;
(B) crime at the local level is exacerbated by the interstate movement of
drugs, guns, and criminal gangs;
(©) firearms and ammunition move easily in interstate commerce and have
been found in increasing numbers in and around schools, as documented
in numerous hearings in both the Committee on the Judiciary the3 House
of Representatives and the Committee on the Judiciary of the Senate;
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(D) in fact, even before the sale of a firearm, the gun, its component parts,
ammunition, and the raw materials from which they are made have
considerably moved in interstate commerce;
(E) while criminals freely move from State to State, ordinary citizens and
foreign visitors may fear to travel to or through certain parts of the country
due to concern about violent crime and gun violence, and parents may
decline to send their children to school for the same reason;
(F) the occurrence of violent crime in school zones has resulted in a decline
in the quality of education in our country;
(G) this decline in the quality of education has an adverse impact on
interstate commerce and the foreign commerce of the United States;
(H) States, localities, and school systems find it almost impossible to
handle gun-related crime by themselves--even States, localities, and school
systems that have made strong efforts to prevent, detect, and punish gun-
related crime find their efforts unavailing due in part to the failure or
inability of other States or localities to take strong measures; and
(I) the Congress has the power, under the interstate commerce clause and
other provisions of the Constitution, to enact measures to ensure the
integrity and safety of the Nation's schools by enactment of this subsection.
(2) (A) It shall be unlawful for any individual knowingly to possess a firearm
that has moved in or that otherwise affects interstate or foreign commerce
at a place that the individual knows, or has reasonable cause to believe, is a
school zone.
(B) Subparagraph (A) does not apply to the possession of a firearm--
(i) on private property not part of school grounds;
(ii) if the individual possessing the firearm is licensed to do so by the
State in which the school zone is located or a political subdivision of the
State, and the law of the State or political subdivision requires that,
before an individual obtains such a license, the law enforcement
authorities of the State or political subdivision verify that the individual
is qualified under law to receive the license;
(iii) that is--
(I) not loaded; and
(IT) in a locked container, or a locked firearms rack that is on a motor
vehicle;
(iv) by an individual for use in a program approved by a school in the
school zone;
(v) by an individual in accordance with a contract entered into between
a school in the school zone and the individual or an employer of the
individual,;
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(vi) by a law enforcement officer acting in his or her official capacity; or
(vii) that is unloaded and is possessed by an individual while
traversing school premises for the purpose of gaining access to public
or private lands open to hunting, if the entry on school premises is
authorized by school authorities.

(3) (A) Except as provided in subparagraph (B), it shall be unlawful for any
person, knowingly or with reckless disregard for the safety of another, to
discharge or attempt to discharge a firearm that has moved in or that
otherwise affects interstate or foreign commerce at a place that the person
knows is a school zone.

(B) Subparagraph (A) does not apply to the discharge of a firearm--
(i) on private property not part of school grounds;
(ii) as part of a program approved by a school in the school zone, by an
individual who is participating in the program;
(iii) by an individual in accordance with a contract entered into
between a school in a school zone and the individual or an employer of
the individual; or
(iv) by a law enforcement officer acting in his or her official capacity.

(4) Nothing in this subsection shall be construed as preempting or preventing

a State or local government from enacting a statute establishing gun free

school zones as provided in this subsection.

(r) It shall be unlawful for any person to assemble from imported parts any
semiautomatic rifle or any shotgun which is identical to any rifle or shotgun
prohibited from importation under section 925(d)(3) of this chapter as not being
particularly suitable for or readily adaptable to sporting purposes except that this
subsection shall not apply to--
(1) the assembly of any such rifle or shotgun for sale or distribution by a
licensed manufacturer to the United States or any department or agency
thereof or to any State or any department, agency, or political subdivision
thereof; or
(2) the assembly of any such rifle or shotgun for the purposes of testing or
experimentation authorized by the Attorney General.

(s) (1) Beginning on the date that is 90 days after the date of enactment of this
subsection and ending on the day before the date that is 60 months after such
date of enactment, it shall be unlawful for any licensed importer, licensed
manufacturer, or licensed dealer to sell, deliver, or transfer a handgun (other
than the return of a handgun to the person from whom it was received) to an
individual who is not licensed under section 923, unless--
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(A) after the most recent proposal of such transfer by the transferee--
(i) the transferor has--
(I) received from the transferee a statement of the transferee
containing the information described in paragraph (3);
(IT) verified the identity of the transferee by examining the
identification document presented;
(III) within 1 day after the transferee furnishes the statement,
provided notice of the contents of the statement to the chief law
enforcement officer of the place of residence of the transferee; and
(IV) within 1 day after the transferee furnishes the statement,
transmitted a copy of the statement to the chief law enforcement
officer of the place of residence of the transferee; and
(ii) (I) 5 business days (meaning days on which State offices are open)
have elapsed from the date the transferor furnished notice of the
contents of the statement to the chief law enforcement officer, during
which period the transferor has not received information from the
chief law enforcement officer that receipt or possession of the
handgun by the transferee would be in violation of Federal, State, or
local law; or
(IT) the transferor has received notice from the chief law enforcement
officer that the officer has no information indicating that receipt or
possession of the handgun by the transferee would violate Federal,
State, or local law;
(B) the transferee has presented to the transferor a written statement,
issued by the chief law enforcement officer of the place of residence of the
transferee during the 10-day period ending on the date of the most recent
proposal of such transfer by the transferee, stating that the transferee
requires access to a handgun because of a threat to the life of the transferee
or of any member of the household of the transferee;
(©)(i) the transferee has presented to the transferor a permit that--
(I) allows the transferee to possess or acquire a handgun; and
(IT) was issued not more than 5 years earlier by the State in which
the transfer is to take place; and
(ii) the law of the State provides that such a permit is to be issued only
after an authorized government official has verified that the
information available to such official does not indicate that possession
of a handgun by the transferee would be in violation of the law;
(D) the law of the State requires that, before any licensed importer,
licensed manufacturer, or licensed dealer completes the transfer of a
handgun to an individual who is not licensed under section 923, an
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authorized government official verify that the information available to
such official does not indicate that possession of a handgun by the
transferee would be in violation of law;
(E) the Attorney General has approved the transfer under section 5812 of
the Internal Revenue Code of 1986; or
(F) on application of the transferor, the Attorney General has certified that
compliance with subparagraph (A)(i)(III) is impracticable because--
(i) the ratio of the number of law enforcement officers of the State in
which the transfer is to occur to the number of square miles of land area
of the State does not exceed 0.0025;
(ii) the business premises of the transferor at which the transfer is to
occur are extremely remote in relation to the chief law enforcement
officer; and
(iii) there is an absence of telecommunications facilities in the
geographical area in which the business premises are located.
(2) A chief law enforcement officer to whom a transferor has provided notice
pursuant to paragraph (1)(A)(i)(Ill) shall make a reasonable effort to ascertain
within 5 business days whether receipt or possession would be in violation of
the law, including research in whatever State and local recordkeeping systems
are available and in a national system designated by the Attorney General.
(3) The statement referred to in paragraph (1)(A)(i)(I) shall contain only--
(A) the name, address, and date of birth appearing on a valid identification
document (as defined in section 1028(d)(1)) of the transferee containing a
photograph of the transferee and a description of the identification used;
(B) a statement that the transferee--
(i) is not under indictment for, and has not been convicted in any court
of, a crime punishable by imprisonment for a term exceeding 1 year,
and has not been convicted in any court of a misdemeanor crime of
domestic violence;
(ii) is not a fugitive from justice;
(iii) is not an unlawful user of or addicted to any controlled substance
(as defined in section 102 of the Controlled Substances Act);
(iv) has not been adjudicated as a mental defective or been committed
to a mental institution;
(v) is not an alien who--
(I) is illegally or unlawfully in the United States; or
(IT) subject to subsection (y)(2), has been admitted to the United
States under a nonimmigrant visa (as that term is defined in section
101(a)(26) of the Immigration and Nationality Act (8 U.S.C.

1101(a)(26)));
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(vi) has not been discharged from the Armed Forces under
dishonorable conditions; and
(vii) is not a person who, having been a citizen of the United States, has
renounced such citizenship;
(C) the date the statement is made; and
(D) notice that the transferee intends to obtain a handgun from the
transferor.
(4) Any transferor of a handgun who, after such transfer, receives a report
from a chief law enforcement officer containing information that receipt or
possession of the handgun by the transferee violates Federal, State, or local
law shall, within 1 business day after receipt of such request, communicate
any information related to the transfer that the transferor has about the
transfer and the transferee to--
(A) the chief law enforcement officer of the place of business of the
transferor; and
(B) the chief law enforcement officer of the place of residence of the
transferee.

(5) Any transferor who receives information, not otherwise available to the

public, in a report under this subsection shall not disclose such information

except to the transferee, to law enforcement authorities, or pursuant to the
direction of a court of law.

(6) (A) Any transferor who sells, delivers, or otherwise transfers a handgun to
a transferee shall retain the copy of the statement of the transferee with
respect to the handgun transaction, and shall retain evidence that the
transferor has complied with subclauses (III) and (IV) of paragraph
(1)(A)(i) with respect to the statement.

(B) Unless the chief law enforcement officer to whom a statement is
transmitted under paragraph (1)(A)(i)(IV) determines that a transaction
would violate Federal, State, or local law--
(i) the officer shall, within 20 business days after the date the transferee
made the statement on the basis of which the notice was provided,
destroy the statement, any record containing information derived from
the statement, and any record created as a result of the notice required
by paragraph (1)(A)(i)(IL);
(ii) the information contained in the statement shall not be conveyed to
any person except a person who has a need to know in order to carry
out this subsection; and
(iii) the information contained in the statement shall not be used for
any purpose other than to carry out this subsection.
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(C) If a chief law enforcement officer determines that an individual is
ineligible to receive a handgun and the individual requests the officer to
provide the reason for such determination, the officer shall provide such
reasons to the individual in writing within 20 business days after receipt of
the request.
(7) A chief law enforcement officer or other person responsible for providing
criminal history background information pursuant to this subsection shall not
be liable in an action at law for damages--
(A) for failure to prevent the sale or transfer of a handgun to a person
whose receipt or possession of the handgun is unlawful under this section;
or
(B) for preventing such a sale or transfer to a person who may lawfully
receive or possess a handgun.
(8) For purposes of this subsection, the term “chief law enforcement officer”
means the chief of police, the sheriff, or an equivalent officer or the designee
of any such individual.
(9) The Attorney General shall take necessary actions to ensure that the
provisions of this subsection are published and disseminated to licensed
dealers, law enforcement officials, and the public.

(t) (1) Beginning on the date that is 30 days after the Attorney General notifies
licensees under section 103(d) of the Brady Handgun Violence Prevention Act
that the national instant criminal background check system is established, a
licensed importer, licensed manufacturer, or licensed dealer shall not transfer
a firearm to any other person who is not licensed under this chapter, unless--

(A) before the completion of the transfer, the licensee contacts the national
instant criminal background check system established under section 103 of
that Act;
(B) (i) the system provides the licensee with a unique identification
number; or
(ii) subject to subparagraph (C), 3 business days (meaning a day on
which State offices are open) have elapsed since the licensee contacted
the system, and the system has not notified the licensee that the receipt
of a firearm by such other person would violate subsection (g) or (n) of
this section, or State, local, or Tribal law;
(©) in the case of a person less than 21 years of age, in addition to all other
requirements of this chapter--
(i) the system provides the licensee with a unique identification
number;
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(ii) 3 business days (meaning a day on which State offices are open)
have elapsed since the licensee contacted the system, and the system
has not notified the licensee that cause exists to further investigate a
possibly disqualifying juvenile record under subsection (d); or
(iii) in the case of such a person with respect to whom the system
notifies the licensee in accordance with clause (ii) that cause exists to
further investigate a possibly disqualifying juvenile record under
subsection (d), 10 business days (meaning a day on which State offices
are open) have elapsed since the licensee contacted the system, and the
system has not notified the licensee that--
(I) transferring the firearm to the other person would violate
subsection (d) of this section; or
(IT) receipt of a firearm by the other person would violate subsection
(g) or (n) of this section, or State, local, or Tribal law; and
(D) the transferor has verified the identity of the transferee by examining a
valid identification document (as defined in section 1028(d) of this title) of
the transferee containing a photograph of the transferee.
(2) If transfer or receipt of a firearm would not violate subsection (d), (g), or
(n) (as applicable) or State, local or Tribal law, the system shall--
(A) assign a unique identification number to the transfer;
(B) provide the licensee with the number; and
(C) destroy all records of the system with respect to the call (other than the
identifying number and the date the number was assigned) and all records
of the system relating to the person or the transfer.
(3) Paragraph (1) shall not apply to a firearm transfer between a licensee and
another person if--
(A)(i) such other person has presented to the licensee a permit that--
(I) allows such other person to possess or acquire a firearm; and
(IT) was issued not more than 5 years earlier by the State in which
the transfer is to take place; and
(ii) the law of the State provides that such a permit is to be issued only
after an authorized government official has verified that the
information available to such official does not indicate that possession
of a firearm by such other person would be in violation of law;
(B) the Attorney General has approved the transfer under section 5812 of
the Internal Revenue Code of 1986; or
(C) on application of the transferor, the Attorney General has certified that
compliance with paragraph (1)(A) is impracticable because--
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(i) the ratio of the number of law enforcement officers of the State in
which the transfer is to occur to the number of square miles of land area
of the State does not exceed 0.0025;
(ii) the business premises of the licensee at which the transfer is to
occur are extremely remote in relation to the chief law enforcement
officer (as defined in subsection (s)(8)); and
(iii) there is an absence of telecommunications facilities in the
geographical area in which the business premises are located.
(4) If the national instant criminal background check system notifies the
licensee that the information available to the system does not demonstrate
that the transfer of a firearm to or receipt of a firearm by such other person
would violate subsection (d), (g), or (n) (as applicable) or State4 local, or
Tribal law, and the licensee transfers a firearm to such other person, the
licensee shall include in the record of the transfer the unique identification
number provided by the system with respect to the transfer.
(5) If the licensee knowingly transfers a firearm to such other person and
knowingly fails to comply with paragraph (1) of this subsection with respect
to the transfer and, at the time such other person most recently proposed the
transfer, the national instant criminal background check system was
operating and information was available to the system demonstrating that
transfer of a firearm to or receipt of a firearm by such other person would
violate subsection (d), (g), or (n) (as applicable) of this section or State4 local,
or Tribal law, the Attorney General may, after notice and opportunity for a
hearing, suspend for not more than 6 months or revoke any license issued to
the licensee under section 923, and may impose on the licensee a civil fine of
not more than $5,000.
(6) Neither a local government nor an employee of the Federal Government or
of any State or local government, responsible for providing information to the
national instant criminal background check system shall be liable in an action
at law for damages--
(A) for failure to prevent the sale or transfer of a firearm to a person whose
receipt or possession of the firearm is unlawful under this section; or
(B) for preventing such a sale or transfer to a person who may lawfully
receive or possess a firearm.

(u) It shall be unlawful for a person to steal or unlawfully take or carry away
from the person or the premises of a person who is licensed to engage in the
business of importing, manufacturing, or dealing in firearms, any firearm in the
licensee's business inventory that has been shipped or transported in interstate or
foreign commerce.
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[(v), (w) Repealed. Pub.L. 103-322, Title XI, § 110105(2), Sept. 13, 1994, 108 Stat.
2000.]

(x) (1) It shall be unlawful for a person to sell, deliver, or otherwise transfer to a
person who the transferor knows or has reasonable cause to believe is a
juvenile--

(A) a handgun; or
(B) ammunition that is suitable for use only in a handgun.
(2) It shall be unlawful for any person who is a juvenile to knowingly possess-
(A) a handgun; or
(B) ammunition that is suitable for use only in a handgun.
(3) This subsection does not apply to--
(A) a temporary transfer of a handgun or ammunition to a juvenile or to
the possession or use of a handgun or ammunition by a juvenile if the
handgun and ammunition are possessed and used by the juvenile--
(i) in the course of employment, in the course of ranching or farming
related to activities at the residence of the juvenile (or on property used
for ranching or farming at which the juvenile, with the permission of
the property owner or lessee, is performing activities related to the
operation of the farm or ranch), target practice, hunting, or a course of
instruction in the safe and lawful use of a handgun;
(ii) with the prior written consent of the juvenile's parent or guardian
who is not prohibited by Federal, State, or local law from possessing a
firearm, except--
(I) during transportation by the juvenile of an unloaded handgun in
a locked container directly from the place of transfer to a place at
which an activity described in clause (i) is to take place and
transportation by the juvenile of that handgun, unloaded and in a
locked container, directly from the place at which such an activity
took place to the transferor; or
(IT) with respect to ranching or farming activities as described in
clause (i), a juvenile may possess and use a handgun or ammunition
with the prior written approval of the juvenile's parent or legal
guardian and at the direction of an adult who is not prohibited by
Federal, State or local law from possessing a firearm;
(iii) the juvenile has the prior written consent in the juvenile's
possession at all times when a handgun is in the possession of the
juvenile; and
(iv) in accordance with State and local law;
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(B) a juvenile who is a member of the Armed Forces of the United States or
the National Guard who possesses or is armed with a handgun in the line
of duty;

(C) a transfer by inheritance of title (but not possession) of a handgun or
ammunition to a juvenile; or

(D) the possession of a handgun or ammunition by a juvenile taken in
defense of the juvenile or other persons against an intruder into the
residence of the juvenile or a residence in which the juvenile is an invited
guest.

(4) A handgun or ammunition, the possession of which is transferred to a

juvenile in circumstances in which the transferor is not in violation of this

subsection shall not be subject to permanent confiscation by the Government
if its possession by the juvenile subsequently becomes unlawful because of
the conduct of the juvenile, but shall be returned to the lawful owner when
such handgun or ammunition is no longer required by the Government for
the purposes of investigation or prosecution.

(5) For purposes of this subsection, the term “juvenile” means a person who is

less than 18 years of age.

(6) (A) In a prosecution of a violation of this subsection, the court shall require
the presence of a juvenile defendant's parent or legal guardian at all
proceedings.

(B) The court may use the contempt power to enforce subparagraph (A).
(C) The court may excuse attendance of a parent or legal guardian of a
juvenile defendant at a proceeding in a prosecution of a violation of this
subsection for good cause shown.

(y) Provisions relating to aliens admitted under nonimmigrant visas.--
(1) Definitions.--In this subsection--
(A) the term “alien” has the same meaning as in section 101(a)(3) of the
Immigration and Nationality Act (8 U.S.C. 1101(a)(3)); and
(B) the term “nonimmigrant visa” has the same meaning as in section
101(a)(26) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(26)).
(2) Exceptions.--Subsections (d)(5)(B), (g)(5)(B), and (s)(3)(B)(v)(Il) do not
apply to any alien who has been lawfully admitted to the United States under
a nonimmigrant visa, if that alien is--
(A) admitted to the United States for lawful hunting or sporting purposes
or is in possession of a hunting license or permit lawfully issued in the
United States;
(B) an official representative of a foreign government who is--



https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1101&originatingDoc=N64F37A10BA7911ECBC2FA8AD29952B90&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=793f0941edca4683aca1bd5a9a8a5e4d&contextData=(sc.UserEnteredCitation)#co_pp_28cc0000ccca6
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1101&originatingDoc=N64F37A10BA7911ECBC2FA8AD29952B90&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=793f0941edca4683aca1bd5a9a8a5e4d&contextData=(sc.UserEnteredCitation)#co_pp_923e00009a834

Appellate Case: 21-4121 Document: 010110799016 Date Filed: 01/17/2023 Page: 71

(i) accredited to the United States Government or the Government's
mission to an international organization having its headquarters in the
United States; or
(ii) en route to or from another country to which that alien is
accredited,;
(C) an official of a foreign government or a distinguished foreign visitor
who has been so designated by the Department of State; or
(D) a foreign law enforcement officer of a friendly foreign government
entering the United States on official law enforcement business.
(3) Waiver.--
(A) Conditions for waiver.--Any individual who has been admitted to the
United States under a nonimmigrant visa may receive a waiver from the
requirements of subsection (g)(5), if--
(i) the individual submits to the Attorney General a petition that meets
the requirements of subparagraph (C); and
(ii) the Attorney General approves the petition.
(B) Petition.--Each petition under subparagraph (B) shall--
(i) demonstrate that the petitioner has resided in the United States for a
continuous period of not less than 180 days before the date on which
the petition is submitted under this paragraph; and
(ii) include a written statement from the embassy or consulate of the
petitioner, authorizing the petitioner to acquire a firearm or
ammunition and certifying that the alien would not, absent the
application of subsection (g)(5)(B), otherwise be prohibited from such
acquisition under subsection (g).
(C) Approval of petition.--The Attorney General shall approve a petition
submitted in accordance with this paragraph, if the Attorney General
determines that waiving the requirements of subsection (g)(5)(B) with
respect to the petitioner--
(i) would be in the interests of justice; and
(ii) would not jeopardize the public safety.

(z) Secure gun storage or safety device.--
(1) In general.--Except as provided under paragraph (2), it shall be unlawful
for any licensed importer, licensed manufacturer, or licensed dealer to sell,
deliver, or transfer any handgun to any person other than any person licensed
under this chapter, unless the transferee is provided with a secure gun storage
or safety device (as defined in section 921(a)(34)) for that handgun.
(2) Exceptions.--Paragraph (1) shall not apply to--
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(A)(i) the manufacture for, transfer to, or possession by, the United States,
a department or agency of the United States, a State, or a department,
agency, or political subdivision of a State, of a handgun; or
(ii) the transfer to, or possession by, a law enforcement officer
employed by an entity referred to in clause (i) of a handgun for law
enforcement purposes (whether on or off duty); or

(B) the transfer to, or possession by, a rail police officer directly employed

by or contracted by a rail carrier and certified or commissioned as a police

officer under the laws of a State of a handgun for purposes of law
enforcement (whether on or off duty);

(C) the transfer to any person of a handgun listed as a curio or relic by the

Secretary pursuant to section 921(a)(13); or

(D) the transfer to any person of a handgun for which a secure gun storage

or safety device is temporarily unavailable for the reasons described in the

exceptions stated in section 923(e), if the licensed manufacturer, licensed
importer, or licensed dealer delivers to the transferee within 10 calendar

days from the date of the delivery of the handgun to the transferee a

secure gun storage or safety device for the handgun.

(3) Liability for use.--

(A) In general.--Notwithstanding any other provision of law, a person

who has lawful possession and control of a handgun, and who uses a

secure gun storage or safety device with the handgun, shall be entitled to

immunity from a qualified civil liability action.

(B) Prospective actions.--A qualified civil liability action may not be

brought in any Federal or State court.

(C) Defined term.--As used in this paragraph, the term “qualified civil

liability action”--

(i) means a civil action brought by any person against a person
described in subparagraph (A) for damages resulting from the criminal
or unlawful misuse of the handgun by a third party, if--
(I) the handgun was accessed by another person who did not have
the permission or authorization of the person having lawful
possession and control of the handgun to have access to it; and
(IT) at the time access was gained by the person not so authorized,
the handgun had been made inoperable by use of a secure gun
storage or safety device; and
(ii) shall not include an action brought against the person having lawful
possession and control of the handgun for negligent entrustment or
negligence per se.
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18 United States Code Annotated § 1344 (2022) Bank fraud

Whoever knowingly executes, or attempts to execute, a scheme or artifice--
(1) to defraud a financial institution; or
(2) to obtain any of the moneys, funds, credits, assets, securities, or other
property owned by, or under the custody or control of, a financial institution,
by means of false or fraudulent pretenses, representations, or promises;

shall be fined not more than $1,000,000 or imprisoned not more than 30 years, or
both.
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Utah Code Annotated § 76-10-503 (2022) Restrictions on possession, purchase,
transfer, and ownership of dangerous weapons by certain persons--Exceptions

(1) For purposes of this section:
(a) A Category I restricted person is a person who:
(i) has been convicted of any violent felony as defined in Section 76-3-
203.5;
(ii) is on probation or parole for any felony;
(iii) is on parole from secure care, as defined in Section 80-1-102;
(iv) within the last 10 years has been adjudicated under Section 80-6-
701 for an offense which if committed by an adult would have been a
violent felony as defined in Section 76-3-203.5;
(v) is an alien who is illegally or unlawfully in the United States; or
(vi) is on probation for a conviction of possessing:
(A) a substance classified in Section 58-37-4 as a Schedule I or II
controlled substance;
(B) a controlled substance analog; or
(C) a substance listed in Section 58-37-4.2.
(b) A Category Il restricted person is a person who:
(i) has been convicted of any felony;
(ii) within the last seven years has been adjudicated delinquent for an
offense which if committed by an adult would have been a felony;
(iii) is an unlawful user of a controlled substance as defined in Section 58-
37-2;
(iv) is in possession of a dangerous weapon and is knowingly and
intentionally in unlawful possession of a Schedule I or II controlled
substance as defined in Section 58-37-2;
(v) has been found not guilty by reason of insanity for a felony offense;
(vi) has been found mentally incompetent to stand trial for a felony
offense;
(vii) has been adjudicated as mentally defective as provided in the Brady
Handgun Violence Prevention Act, Pub. L. No. 103-159, 107 Stat. 1536
(1993),1 or has been committed to a mental institution;
(viii) has been dishonorably discharged from the armed forces;
(ix) has renounced the individual's citizenship after having been a citizen
of the United States;
(x) is a respondent or defendant subject to a protective order or child
protective order that is issued after a hearing for which the respondent or
defendant received actual notice and at which the respondent or defendant
has an opportunity to participate, that restrains the respondent or
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defendant from harassing, stalking, threatening, or engaging in other
conduct that would place an intimate partner, as defined in 18 U.S.C. Sec.
921, or a child of the intimate partner, in reasonable fear of bodily injury to
the intimate partner or child of the intimate partner, and that:
(A) includes a finding that the respondent or defendant represents a
credible threat to the physical safety of an individual who meets the
definition of an intimate partner in 18 U.S.C. Sec. 921 or the child of the
individual; or
(B) explicitly prohibits the use, attempted use, or threatened use of
physical force that would reasonably be expected to cause bodily harm
against an intimate partner or the child of an intimate partner; or
(xi) has been convicted of the commission or attempted commission of
assault under Section 76-5-102 or aggravated assault under Section 76-5-
103 against a current or former spouse, parent, guardian, individual with
whom the restricted person shares a child in common, individual who is
cohabitating or has cohabitated with the restricted person as a spouse,
parent, or guardian, or against an individual similarly situated to a spouse,
parent, or guardian of the restricted person.
(c) As used in this section, a conviction of a felony or adjudication of
delinquency for an offense which would be a felony if committed by an adult
does not include:
(i) a conviction or an adjudication under Section 80-6-701 for an offense
pertaining to antitrust violations, unfair trade practices, restraint of trade,
or other similar offenses relating to the regulation of business practices not
involving theft or fraud; or
(ii) a conviction or an adjudication under Section 80-6-701 which,
according to the law of the jurisdiction in which it occurred, has been
expunged, set aside, reduced to a misdemeanor by court order, pardoned
or regarding which the person's civil rights have been restored unless the
pardon, reduction, expungement, or restoration of civil rights expressly
provides that the person may not ship, transport, possess, or receive
firearms.
(d) It is the burden of the defendant in a criminal case to provide evidence
that a conviction or an adjudication under Section 80-6-701 is subject to an
exception provided in Subsection (1)(c), after which it is the burden of the
state to prove beyond a reasonable doubt that the conviction or the
adjudication is not subject to that exception.

(2) A Category I restricted person who intentionally or knowingly agrees,
consents, offers, or arranges to purchase, transfer, possess, use, or have under the
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person's custody or control, or who intentionally or knowingly purchases,
transfers, possesses, uses, or has under the person's custody or control:
(a) any firearm is guilty of a second degree felony; or
(b) any dangerous weapon other than a firearm is guilty of a third degree
felony.

(3) A Category Il restricted person who intentionally or knowingly purchases,
transfers, possesses, uses, or has under the person's custody or control:
(a) any firearm is guilty of a third degree felony; or
(b) any dangerous weapon other than a firearm is guilty of a class A
misdemeanor.

(4) A person may be subject to the restrictions of both categories at the same time.

() If a higher penalty than is prescribed in this section is provided in another
section for one who purchases, transfers, possesses, uses, or has under this
custody or control any dangerous weapon, the penalties of that section control.

(6) It is an affirmative defense to a charge based on the definition in Subsection
(1)(b)(iv) that the person was:
(a) in possession of a controlled substance pursuant to a lawful order of a
practitioner for use of a member of the person's household or for
administration to an animal owned by the person or a member of the person's
household; or
(b) otherwise authorized by law to possess the substance.

(7) (a) It is an affirmative defense to transferring a firearm or other dangerous
weapon by a person restricted under Subsection (2) or (3) that the firearm or
dangerous weapon:

(i) was possessed by the person or was under the person's custody or
control before the person became a restricted person;
(ii) was not used in or possessed during the commission of a crime or
subject to disposition under Section 24-3-103;
(iii) is not being held as evidence by a court or law enforcement agency;
(iv) was transferred to a person not legally prohibited from possessing the
weapon; and
(v) unless a different time is ordered by the court, was transferred within
10 days of the person becoming a restricted person.
(b) Subsection (7)(a) is not a defense to the use, purchase, or possession on the
person of a firearm or other dangerous weapon by a restricted person.
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(8) (a) A person may not sell, transfer, or otherwise dispose of any firearm or
dangerous weapon to any person, knowing that the recipient is a person
described in Subsection (1)(a) or (b).

(b) A person who violates Subsection (8)(a) when the recipient is:
(i) a person described in Subsection (1)(a) and the transaction involves a
firearm, is guilty of a second degree felony;
(ii) a person described in Subsection (1)(a) and the transaction involves any
dangerous weapon other than a firearm, and the transferor has knowledge
that the recipient intends to use the weapon for any unlawful purpose, is
guilty of a third degree felony;
(iii) a person described in Subsection (1)(b) and the transaction involves a
firearm, is guilty of a third degree felony; or
(iv) a person described in Subsection (1)(b) and the transaction involves
any dangerous weapon other than a firearm, and the transferor has
knowledge that the recipient intends to use the weapon for any unlawful
purpose, is guilty of a class A misdemeanor.

(9) (@) A person may not knowingly solicit, persuade, encourage or entice a
dealer or other person to sell, transfer or otherwise dispose of a firearm or
dangerous weapon under circumstances which the person knows would be a
violation of the law.

(b) A person may not provide to a dealer or other person any information that
the person knows to be materially false information with intent to deceive the
dealer or other person about the legality of a sale, transfer or other disposition
of a firearm or dangerous weapon.
(c) “Materially false information” means information that portrays an illegal
transaction as legal or a legal transaction as illegal.
(d) A person who violates this Subsection (9) is guilty of:
(i) a third degree felony if the transaction involved a firearm; or
(ii) a class A misdemeanor if the transaction involved a dangerous weapon
other than a firearm.
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