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COUNTERSTATEMENT OF THE ISSUES

1. Did the Trial Court correctly dismiss Plaintiffs’ Second Amendment facial
challenges when it applied the two-step test set forth in United States v.
Marzzarella, 614 F.3d 85, 89 (3d Cir. 2010) and as directed by this Court in
its November 14, 2019 Opinion?

Suggested Answer: Yes.

2. Did the Trial Court correctly deny Plaintiffs’ request for injunctive relief?

Suggested Answer: Yes.

3. IsPlaintiff’s extraordinary request that the case be reassigned to a different
District Judge; despite no showing of bias, prejudice, or evidence of the Trial
Court’s opinion as grounded in extrajudicial sources; improper and without
merit?

Suggested Answer: Yes.
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COUNTERSTATEMENT OF THE CASE

This appeal arises out of a dispute between Plaintiff, William Drummond, and
Defendant, Robinson Township, regarding Mr. Drummond’s desire to operate a
commercial gun shop and shooting range on a property not zoned for such use.

At all times material hereto, the operation of shooting ranges has been an
allowed use within Special Conservation and Industrial zoning Districts under the
Robinson Township Zoning Ordinance. Dkt. 13 at Exh. D (Zoning Ordinance at
Art. VI 8 602) (“including commercial shooting ranges within the definition of
“Commercial Recreation, Intensive”). In addition, Sportsman’s Clubs have been an
allowed use in areas zoned as Agricultural districts, Special Conservation districts,
and Interchange Business Development districts. 1d. (Zoning Ordinance at Art. II,
88 202-03; 207-08 (2017)).

Prior to April 9, 2018, the term “Sportsman’s Club” was not defined within
the Zoning Ordinance’s “Definitions.” However, 8 311 provided the following
provisions relating to such clubs:

Section 311 Sportsman’s Clubs

A. Shall present a plan for any proposed serving of alcohol
on club grounds with evidence of compliance with
Liquor Control Board Rules and ensuring that hours of
operation do not concur with shooting events.

B. Shall be located on a lot of no less than forty (40) acres.

C. Shall illustrate that the design and direction of all firing
lanes shall not present a danger to public health and

3
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safety. The developer shall show adherence to best
design practices, such as the National Rifle
Association’s NRA Range Source Book to ensure
safety. Other intensive uses shall present a plan to
minimize any noise created by activities through
buffering, acoustic engineering or topography.

Id. (Zoning Ordinance at Art. Il, 88 311, 601-602) (2017)).

On April 9, 2018, the Township enacted Ordinance No. 1-2018, amending the
Zoning Ordinance in three respects relating to Sportsman’s Clubs. Dkt. 13 at Exh.
D. First, the “Definitions” Section was amended to define the term “Sportsman’s
Club” as follows:

SPORTSMAN’S CLUB — A nonprofit entity formed for
conservation of wildlife or game, and to provide members
with opportunities for hunting, fishing or shooting.

Id. Second, 8311 was amended to add the following subsection:

D. Outdoor shooting activities shall be limited to pistol
range, skeet shoot, trap and skeet, and rim-fire rifles.

Id. Third, Table 208(A) was amended so that the operation of a Sportsman’s Club
would be a Conditional Use rather than a Permitted Use. Id.

Plaintiff’s Complaint avers that on December 17, 2017, William Drummond
entered into a lease with his uncle, Joseph Donald Freund, Jr. for a 265-acre parcel
located at 920 King Road in Robinson Township. J.A. 58-79. At all times material
hereto, the property was zoned as an IBD district. Id. The Complaint avers that Mr.

Drummond leased the property “for purposes of operating a gun club, the retail sale
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of firearms, and operating a shooting range.” Id. The gun range, which would be
managed by Plaintiff, GPGC, LLC, would “sell memberships, range time, firearms,
ammunition, targets, food and beverage, and other ordinary goods that might be
found at any gun range, as well as shooting training and safety courses to the public.”
J.A.58-79. The gunrange, in turn, would permit patrons to shoot “ordinary firearms
of all kind in common use for traditional lawful purposes, including pistols,
shotguns, and center-fire rifles up to .50 caliber.” J.A. 58-79. The Complaint does
not aver that Mr. Drummond made any effort to pursue such a business venture on
a commercially-zoned property.

On March 15, 2018, Drummond submitted an Application for Zoning Permit,
representing that he intended to operate a Sportsman’s Club on the premises. J.A.
107. The Application made no mention of operating a center-fire rifle range, or
selling guns or ammunition. On April 9, 2018, The Board of Supervisors enacted
Ordinance 01-2018. J.A. 5. On April 13, 2018, Defendant Dorsey advised
Drummond that his Application was denied, as it did not indicate that the club was
organized as a not-for profit entity. J.A. 5, 70. Dorsey invited Drummond to
resubmit his application with the appropriate documentation, but Drummond chose
not to do so. Drummond did not file an appeal with the Zoning Hearing Board.

Instead, he attempted to appeal the decision directly to the Court of Common Pleas,
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but subsequently withdrew for lack of jurisdiction for failing to file a timely appeal
to the Zoning Hearing Board. J.A. 129 at Exh. G, H, and E.

Plaintiff initiated his first appeal when he sought relief from the Trial Court’s
January 22, 2019 Opinion and Order which granted Defendants’ motion to dismiss
and rejected all relief sought by Plaintiff. J.A. 13-48. This Court, in its November
14, 2019 Opinion, affirmed the Trial Court in nearly every respect. Dkt. 13 at Exh.
B.

This Court remanded this matter on limited grounds, in particular and with
regard to the facial Second Amendment challenges contained in Counts I and Il of
the Complaint and with respect to the request for preliminary injunctive relief based
on these facial challenges. Id. The Trial Court’s January 22, 2019 Opinion and
Order was affirmed in all other respects. Id.

Upon remand, the Trial Court, in its March 16, 2020 Opinion and Order,
specifically addressed, again, the facial Second Amendment challenges proffered by
Plaintiff and employed the specific analyses directed by this Court in its November
14, 2019 Opinion. J.A. 3-12. In so doing, the Trial Court appropriately granted
Defendant’s motion to dismiss, dismissing Plaintiff’s Complaint once again and

denying Plaintiff’s preliminary injunctive relief as moot. Id.
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SUMMARY OF THE ARGUMENT

The Trial Court, in its March 16, 2020 Opinion and Order, properly dismissed
Plaintiff’s facial Second Amendment challenges and, furthermore, appropriately
deemed Plaintiff’s request for injunctive relief as moot.

Plaintiffs have failed before the Trial Court now twice and this Court has
affirmed the lower court in nearly every respect. The Trial Court modified its
analysis in its most recent Opinion and Order of the limited matters before it, as
directed by this Court.

The Trial Court correctly followed Heller’s two-pronged approach, as
referenced in United States v. Marzzarella, to Plaintiffs” Second Amendment facial
challenges. The first inquiry under Heller is to determine if the Ordinance imposes
a burden on conduct falling within the scope of the Second Amendment's guarantee.
In making this initial inquiry, the court below employed a textual and historical
analysis as directed by this Court.

The Trial Court determined, at step-one, that the ordinance at issue imposed a
burden falling within the scope of the Second Amendment, although the right
involved was not “core” but was instead, “ancillary”.

Proceeding to step-two of the analysis, the Trial Court appropriately noted

that the United States Supreme Court has not resolved the specific level of scrutiny
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required in assessment of Second Amendment claims. Second Amendment rights,
which are “ancillary” as is the case here, are not subject to strict scrutiny.

As such, the Trial Court, as other courts have done in the past, looked to First
Amendment jurisprudence for guidance. In particular, the time, place, and manner
analyses conducted in First Amendment cases are appropriately employed in Second
Amendment cases. Utilizing such an approach, the level of scrutiny is intermediate
in First Amendment cases. Courts consider the government’s objective, in enacting
the regulation, and whether it is in fact “important”. Furthermore, the fit between
the challenged regulation and the asserted objective need only be reasonable. The
“reasonableness” of any such time, place, and manner restriction will be determined
by whether the regulation leaves open ample alternative channels.

In utilizing First Amendment jurisprudence as guidance at step-two, the Trial
Court properly determined that the Defendant’s objective behind the ordinance was
Important and that the fit between the ordinance and objective was indeed
reasonable.  Furthermore, there were ample alternative locations to operate
Plaintiffs’ commercial business in the Township at-large as opposed to an area zoned
for non-profit business entities. Plaintiff’s facial Second Amendment challenges
were thus correctly dismissed. Id.

The Trial court was also correct in dismissing the claim for injunctive relief

as moot. It is clear that Plaintiff would not succeed on the merits of their claim.
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Moreover, there is no showing of immediate, irreparable harm that is necessary for

injunctive relief,

Finally, Plaintiff’s request that the case be reassigned to a different District
Judge is without merit and offer nothing of record to show bias or suggest that the
District Court was partial to Defendant. Reassignment is an exceptional remedy and

one that is not appropriate for this case.

ARGUMENT

I. PLAINTIFFS’ FACIAL SECOND AMENDMENT CHALLENGES
WERE PROPERLY DISMISSED.

This Court, in its November 14, 2019 Opinion, noted that Second Amendment
challenges are evaluated using a two-step framework as set forth in the Marzzarella
test. Dkt. 13 at Exh. B. Under Marzzarella, courts are to “ask whether the
challenged law imposes a burden on conduct falling within the scope of the Second
Amendment’s guarantee.” United States v. Marzzarella, 614 F.3d 85, 89 (3d Cir.
2010). If no such burden is imposed by the law and with regard to the Second
Amendment’s scope, then no further inquiry is required. Id. If a burden is found to
exist, then courts are to proceed to the second prong in order to “evaluate the law
under some form of means-end scrutiny”. 1d.

This Court held, in its November 14, 2019 Opinion, that the Trial Court below

had neglected to apply a textual and historical analysis in evaluating, at step-one of
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the Marzzarella test, whether the Robinson Township local ordinance placed a
burden on Plaintiff’s Second Amendment rights. Dkt. 13 at Exh. B. The Trial Court
had, instead, applied a time, place, and manner test at step-one when, in fact, that
should have been applied at step-two of the Marzzarella test. 1d. The textual and
historical analysis required at step-one, this Court noted, should reflect the analysis
as enunciated in the Heller decision. Id.; District of Columbia v. Heller, 554 U.S.
570, 579-619 (2008).

All remaining constitutional arguments asserted by Plaintiffs were deemed to
have failed before this Court, as reflected in its November 14, 2019 Opinion. Dkt.
13 at Exh. B. This Court found that Plaintiffs’ request for a preliminary injunction
was no longer moot, to the extent that it was based on the facial challenges to the
Second Amendment. Id.

A.  The Trial Court correctly applied the Marzzarella test, employing
the textual and historical analysis as directed by this Court, at step-
one of the test.

In the Trial Court’s March 16, 2020 Opinion and Order, the court summarized
the Marzzarella test, noting that it is a two-prong test. Dkt. 13 at Exh. C. First,
courts are to “ask whether the challenged law imposes a burden on conduct falling
within the scope of the Second Amendment’s guarantee.” Id.; United States v.

Marzzarella, 614 F.3d 85, 89 (3d Cir. 2010). If no such burden is imposed by the

law and with regard to the Second Amendment’s scope, then no further inquiry is

10
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required. Id. If a burden is found to exist, then courts are next to proceed to the
second prong in order to “evaluate the law under some form of means-end scrutiny”.
Id.

At step-one, the Trial Court, in assessing whether Sections 311(D) and 601 of
the Township’s ordinance regulated conduct within the scope of the Second
Amendment’s protection, employed a textual and historical analysis as directed by
this Court. Dkt. 13 at Exh. C. In particular, the Trial Court considered the Heller
opinion and opinions from other circuits in its textual and historical analysis. Id.;
District of Columbia v. Heller, 554 U.S. 570, 579-619 (2008); Ezell v. City of
Chicago, 651 F.3d 684, 708 (7th Cir. 2011); Teixeira v. City of Alameda, 873 F.3d
670, 677 (9th Cir. 2017).

Quoting from the Heller opinion, the Trial Court noted that the “core” right
protected under the Second Amendment is the right of “law abiding citizens to ‘use
arms in defense of hearth and home.”” Heller, 554 U.S. at 635(2008). However, in
its analysis, there are other “ancillary” rights protected as well, such as the right to
maintain proficiency with a firearm along with the ability to buy and sell firearms
and ammunition. Ezell v. City of Chicago, 651 F.3d 684, 708 (7th Cir. 2011);
Teixeira v. City of Alameda, 873 F.3d 670, 677 (9th Cir. 2017).

The court below properly considered these decisions in its textual and

historical analysis as the issue is whether the right to bear arms under the Second

11
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Amendment protects the ability to shoot center-fire rifles at a gun range and operate
a for-profit gun range, which includes firearm and ammunition retail sales. Dkt. 13
at Exh. C. Inits analysis, the Trial Court found that the Second Amendment right at
stake, though ancillary to the core right, protected such activities. Thus, Sections
311(D) and 601 of the ordinance were found to impose a burden on conduct and fall
within the scope of the Second Amendment. Dkt. 13 at Exh. C.

Having found that the Township’s ordinance imposed a burden within the
scope of the Second Amendment, the Trial Court appropriately proceeded to step-
two of the Marzzarella test. Id.

B.  The Trial Court properly utilized a heightened level of scrutiny,
at step-two of the Marzzarella test.

In applying step-two of the Marzzarella test, the Trial Court properly found
that the United States Supreme Court has not resolved the specific level of scrutiny
required in assessing Second Amendment claims. Dkt. 13 at Exh. C; District of
Columbia v. Heller, 554 U.S. 570, 628 n. 27 (2008); Beers v. Attorney General
United States, 927 F.3d 150, 154 n. 19 (3d Cir. 2019) (“The Heller Court stopped
short of announcing the level of scrutiny that applies when a law infringes on Second
Amendment rights.”). Typically, “[t]hree levels of scrutiny are potentially available:

rational basis review, intermediate scrutiny, and strict scrutiny.” Drake v. Filko, 724

F.3d 426, 435 (3d Cir. 2013) citing to Mazzarella, 614 F.3d at 95-99.

12
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This Court has previously held that the “applicable level of scrutiny is dictated
by whether the challenged regulation burdens the core Second Amendment right”.
Association of New Jersey Rifle and Pistol Clubs, Inc. v. Attorney General New
Jersey, 910 F.3d 106, 117 (3d Cir. 2018). If “core” Second Amendment rights are
burdened, then strict scrutiny applies; “otherwise, intermediate scrutiny applies.” Id.

In this matter, the Trial Court appropriately determined that the Second
Amendment rights involved are, instead, ancillary rights and thus not subject to strict
scrutiny. Dkt. 13 at Exh. C; Drake v. Filko, 724 F.3d 426, 430 (3d Cir. 2013)
(declining to hold that Second Amendment core rights extend beyond the home);
Kachalsky v. Cnty. Of Westchester, 701 F.3d 81, 89 (2d Cir. 2012) (“Second
Amendment guarantees are at their zenith within the home.””); McDonald v. City of
Chicago, 561 U.S. 742, 767 (2010) (“[T]he need for defense of self, family, and
property is most acute in the home”).

C. The Trial Court correctly utilized First Amendment jurisprudence
at step-two of the Marzzarella test as a framework for its analysis
and in ascribing a heightened level of scrutiny.

Given this background and the current unresolved state as to the appropriate

level of scrutiny to apply in such circumstances, courts have as a result, looked to
First Amendment jurisprudence for guidance. Dkt. 13 at Exh. C; United States v.

Marzzarella, 614 F.3d at 89 n. 4 (3d Cir. 2010). In particular, the time, place, and

manner analyses conducted in First Amendment cases are appropriately employed
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in Second Amendment cases. Marzzarella, 614 F.3d at 97 (3d Cir. 2010). Utilizing
such an approach, the level of scrutiny is intermediate in First Amendment cases.
Id. Courts consider the government’s objective, in enacting the regulation, and
whether it is in fact “important”. Id.; Dkt. 13 at Exh. C. Furthermore, the “fit
between the challenged regulation and the asserted objective [must] be reasonable.”
Id.; Marzzarella, 614 F.3d at 98.

In First Amendment claims, the “reasonableness” of any such time, place, and
manner restriction will be determined by whether the regulation “leave[s] open
ample alternative channels for communication. . . McCullen v. Coakley, 573 U.S.
464, 477 (2014). Restriction on speech may be invalid if the “remaining modes of
communication are inadequate”, but the First Amendment “does not guarantee the
right to employ every conceivable method of communication at all time and in all
places.” Members of City Council v. Taxpayers for Vincent, 466 U.S. 789, 812
(1984).

D.  The Trial Court properly held that the challenged Ordinance
reasonably fits with an important governmental interest and left
open ample alternative channels to exercise the Second
Amendment ancillary rights within the Township at-large.

The Trial Court below employed, as other courts have in the past, the First

Amendment framework as guidance for step-two of the Marzzarella test. Dkt. 13 at

Exh. C; Drake v. Filko, 724 F.3d 426, 435 (3d Cir. 2013). The court properly

considered that the question, at step-two, is whether Sections 311(D) and 601 of the
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Ordinance at issue in this appeal reasonably fit with an important governmental
interest and leaves open ample alternative channels to exercise the right. 1d.; Heller,
554 U.S. at 626 (2008) (“Like most rights, the right secured by the Second
Amendment is not unlimited.”)

Section 311(D) of the Ordinance regulates certain shooting activities
associated with ancillary Second Amendment rights, in particular the manner in
which persons maintain proficiency in the use of firearms. Section 601 of the
ordinance, conversely, regulates the location or place where commercial gun activity
can occur and it is thus, similarly, an ancillary Second Amendment right. Dkt. 13 at
Exh. D; New Jersey Rifle and Pistol Clubs, Inc. v. Attorney General New Jersey, 910
F.3d 106, 117 (3d Cir. 2018); Drake v. Filko, 724 F.3d 426, 430 (3d Cir. 2013).

Defendants’ stated objective behind these ordinances; nuisance prevention
and protecting the public health, safety, and welfare of its residents; is important and
Is aimed at regulating the secondary effects of this type of activity. The Trial Court
rightly analogized the Defendants’ interests behind the Ordinance to the defendant-
city’s interest, in the Renton case, in regulating secondary effects related to adult
theatres. Dkt. 13 at Exh. C; Renton v. Playtime Theatres, 475 U.S. 41, 43-54 (1986).

Both regulations aim to protect the public health, safety, and welfare and are,
thus, important governmental interests. 1d.; See also, City of Erie v. Pap’s A.M., 529

U.S. 277, 296-297 (2000) (City ordinance challenged for violation of the First
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Amendment was found constitutional for, among other reasons, furthering
“important” governmental interests targeted at mitigating harmful secondary effects
and aim at promoting public health, safety, and welfare); Chez Sez Il Corp. v.
Township of Union, 945 F.2d 628, 633 (3d Cir. 1991) (Zoning regulations implicate
Important state policies).

In discussing the government interest asserted, the court in Drake noted that
the interest must be more than “legitimate but need not be compelling” and
characterized the interest as “important”. Drake v. Filko, 724 F.3d 426, 436 (3d Cir.
2013). The actual “fit” between “the asserted interest and the challenged law need
not be “perfect,” but must [only] be reasonable.” Id.

The government interest involved with the Defendants’ ordinance was and is
important. Regulations aimed to protect the public health, safety, and welfare are
important governmental interests. City of Erie v. Pap’s A.M., 529 U.S. 277, 296-
297 (2000); Renton v. Playtime Theatres, 475 U.S. 41, 43-54 (1986); Chez Sez IlI
Corp. v. Township of Union, 945 F.2d 628, 633 (3d Cir. 1991). Moreover, courts
have historically given “substantial deference to the [legislature’s] predictive
judgments.” Drake v. Filko, 724 F.3d 426, 436-437 (3d Cir. 2013) quoting Turner
Broad. Sys., Inc. v. FCC, 520 U.S. 180, 195 (1997). Indeed, in Drake, the court

discerned that the legislation regulating the issuance of permits to carry handguns in
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public was a reasonable fit based on the policy judgment of the state’s interest in
promoting public safety. Drake v. Filko, 724 F.3d 426, 439 (3d Cir. 2013).

The McDonald case reminded that while the Heller decision struck “down a
law that prohibited the possession of handguns in the home, [it] recognized that the
right to keep and bear arms is not a right to keep and carry any weapon whatsoever
in any manner whatsoever and for whatever purpose.” McDonald v. City of Chicago,
I11., 561 U.S. 742, 786 (2010) (citations omitted). Further clarifying Heller, the
McDonald court noted that the Heller holding “did not cast doubt on longstanding
regulatory measures” such as “prohibitions on the possession of firearms by felons
and the mentally ill . . . laws forbidding the carrying of firearms in sensitive places
such as schools and government buildings, or laws imposing conditions and
qualifications on the commercial sale of arms.” Id. (emphasis added).

Analogized to the First Amendment jurisprudence, the United States Supreme
Court noted that the First Amendment “does not guarantee the right to employ every
conceivable method of communication at all time and in all places”. Members of
City Council v. Taxpayers for Vincent, 466 U.S. 789, 812 (1984)

The Defendants’ objective behind the ordinance was and is reasonable, not
only due to the important governmental interest behind them, but because of the
inherent commercial nature of the gun range activity. The commercial nature of the

activity by default, as the Trial Court rightly explained, affects surrounding
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properties with greater intensity than, for instance, non-commercial activities. DKt.
13 at Exh. C. These surrounding properties are residential in character. J.A. 99.
Regulating the intensity of land use, via an ordinance or zoning structure, is an
inherent governmental power to be given deference and properly falls within an
Important government interest. City of Erie v. Pap’s A.M., 529 U.S. 277, 296-297
(2000); Brendale v. Confederated Tribes and Bands of Yakima Indian Nation, 492
U.S. 408, 433-434 (1989) (Grounded in the police power, zoning provides “the
mechanism by which the polity ensures the neighboring uses of land are not
mutually-or more often unilaterally-destructive.”).

While Plaintiffs cite to the Chester and Binderup cases to attack the
reasonability of the Ordinances, their reliance is misplaced. In Chester, the Fourth
Circuit considered whether the appellant’s conviction for illegal possession of a
firearm abridged his rights under the Second Amendment in light of the Heller
decision. U.S. v. Chester, 628 F.3d 673, 674 (4th Cir. 2010). Aside from its non-
binding effect on this Court, the facts there are distinguishable as Plaintiffs, by
contrast, wish to operate a commercial gun shop and shooting range on a property
not zoned for such use.

The Binderup case, similarly involves individuals convicted of crimes that
seek to obtain gun ownership. Binderup v. Attorney General United States of

America, 836 F.3d 336, 340 (3d Cir. 2016). Aside from being factually distinct as
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well, Binderup involves as-applied challenges and not facial challenges to the
Second Amendment as is the case here. Binderup, 836 F.3d at 345-46. (“Unlike a
facial challenge, an as-applied challenge “does not contend that a law is
unconstitutional as written but that its application to a particular person under
particular circumstances deprived that person of a constitutional right.”””) quoting
from United States v. Mitchell, 652 F.3d 387, 405 (3d Cir. 2011).

Plaintiff further lodges attacks as to the reasonability of the Ordinances in
citing to the Ezel I and Il cases, both of which come from the Seventh Circuit and
are not binding on this Court. Still, the cases are factually distinct from the case at
bar. In Ezel I, Chicago’s City Council passed an ordinance that prohibited “all firing
ranges in the city”. Ezell v. City of Chicago, 651, F.3d 684, 689-90 (7th Cir. 2011).
This is hardly an apt comparison to the current matter. In Ezel 1l, Chicago passed
zoning regulations that severely limited where shooting ranges could be located.
Ezell v. City of Chicago, 846 F.3d 888, 893-94 (7th Cir. 2017). Indeed, the court
there noted that the “combined effect of the manufacturing-district classification and
the distancing restrictions leaves only about 2.2% of the city’s total acreage even
theoretically available to site a shooting range.” 1d. This is, again, a faulty
comparison by Plaintiffs.

Here, and in terms of the availability of ample alternative channels within the

Township in this case, the issue is not whether the zoning scheme itself provides
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“ample alternative channels” within IBD Districts or Sportsman’s Clubs but rather,
within the Township at-large. As the Trial Court correctly noted below, Plaintiffs’
did not plead any such facts below showing that there were not ample alternative
channels within the Township but, indeed, there were shown to be alternative
commercial shooting ranges permitted in other zones within the Township. Dkt. 13
at Exh. C; District of Columbia v. Heller, 554 U.S. 570, 626-628 (2008). The
circumstances here are, thus, hardly a comparator to those in Ezel | or Ezel 1. Ezell
v. City of Chicago, 846 F.3d 888, 893-94 (7th Cir. 2017).

Accordingly, the Trial Court properly held that Plaintiffs had failed to meet
their burden, dismissing their Complaint and finding that the facial Second
Amendment challenges were without merit.

1. PLAINTIFFS ARE NOT ENTITLED TO INJUNCTIVE RELIEF.

The Trial Court correctly dismissed Plaintiffs’ request for injunctive relief. A
“preliminary injunction is an extraordinary remedy granted in limited circumstances.
Those seeking one must establish that 1.) They are likely to succeed on the merits of
their claims; 2.) They are likely to suffer irreparable harm without relief; 3.) The
balance of harms favors them; and 4.) The relief is in the public interest.” Issa v.
School District of Lancaster, 847 F.3d 121, 131 (3rd Cir. 2017) (citations omitted).

A. Plaintiffs will not succeed on the merits of their claims.
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“To satisfy this requirement for preliminary relief, the movant need only
prove a “prima facie case,” not a “certainty”” she’ll win. Highmark, Inc. v. UPMC
Health Plan, Inc., 276 F.3d 160, 173 (3d Cir. 2001). “We do not require that the
right to a final decision after trial be “wholly without doubt”; the movant need only
show a “reasonable probability” of success. Punnett v. Carter, 621 F.2d 578, 583
(3d Cir. 1980) (internal quotation marks omitted); see Singer Mgmt. Consultants,
Inc. v. Milgram, 650 F.3d 223, 229 (3d Cir. 2011) (en banc); Issa v. School District
of Lancaster, 847 F.3d 121, 131 (3rd Cir. 2017).

Plaintiffs have failed before the Trial Court now twice and this Court has
affirmed the lower court in nearly every respect. As argued above, the Trial Court
modified its analysis in its most recent Opinion and Order of the limited matters
before it, as directed by this Court. The Trial Court employed the textual and
historical analysis at step-one of the Marzzarella test. While the Plaintiffs were
found to have been burdened by the ordinance under the Second Amendment, their
claims still fail at step-two of the Marzzarella test.

While the United States Supreme Court in evaluating Second Amendment
claims has set no definitive level of scrutiny, the court below, as others have done in
the past, applied First Amendment jurisprudence as a framework in assessing such

claims. In doing so, the Trial Court appropriately held that (1) the government
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interest involved was in fact “important” and (2) the fit between he challenged
ordinance and the government interest was “reasonable”. J.A. 3-12.

Plaintiffs seem to suggest that the prior litigation in 1997 in the matter of
Robinson Township v. Greater Pittsburgh Trap and Skeet Club somehow establishes
that the Ordinance at issue is invalid under the Second Amendment and thus, their
claims have merit. This argument is flawed. First, the prior litigation against the
Greater Pittsburgh Trap and Skeet Club was a nuisance action, not a Second
Amendment challenge. J.A. 81-97. Second, the Ordinance at issue was not
implemented at the time of the prior action. Third, the allegations of “nuisance” in
the prior action involved a different party with different business activities and
different facts.

The preclusive effect of a state court judgment in a subsequent federal lawsuit
generally is determined by the full faith and credit statute, which provides that state
judicial proceedings “shall have the same full faith and credit in every court within
the United States ... as they have by law or usage in the courts of such State ... from
which they are taken.” 28 U.S.C. 8§ 1738. This statute directs a federal court to refer
to the preclusion law of the State in which judgment was rendered. See Marrese v.
Am. Acad. of Orthopaedic Surgeons, 470 U.S. 373, 380 (1985). Under Pennsylvania
law, issue preclusion applies where:

(1) The issue decided in the prior adjudication was identical with the one
presented in the later action;
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(2) There was a final judgment on the merits;

(3) The party against whom the plea is asserted was a party or in privity with a
party to the prior adjudication; and,

(4) The party against whom it is asserted has had a full and fair opportunity to
litigate the issue in question in a prior action.

Greenleaf v. Garlock, Inc., 174 F.3d 352, 357-58 (3d Cir. 1999) (citations omitted).
“The party asserting issue preclusion ... bear[s] the burden of proving its
applicability to the case at hand.” Greenway Ctr., Inc. v. Essex Ins. Co., 475 F.3d

139, 147 (3d Cir. 2007).

The issue in the prior action was whether the activities of a different gun club
constituted a nuisance under state law. J.A. 81-97. Indeed, the Defendants
Township’s Ordinances, past or present, were not even discussed or presented to the
court. As the Trial Court aptly noted, at the time of the prior state decision, the
parcel at issue was zoned differently than it is now. J.A. 60; See also, Trial Court
Opinion, J.A. 39-40 at p. 28, n. 4. Moreover, the state court action did not evaluate
the zoning authority of the Defendant Township. Itis clear that the issue in the prior
action (i.e., nuisance) is not identical, or even similar to the Constitutional issues
presented herein. The existence of the prior judgment is irrelevant to this action.

B.  Plaintiffs have not established that they will suffer irreparable
harm.

“In order to demonstrate irreparable harm the [movant] must demonstrate
potential harm which cannot be redressed by a legal or an equitable remedy

following a trial.” Hadeed v. Advanced Vascular Res. of Johnstown, LLC, 2016 WL
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7176658, at *3 (W.D. Pa. 2016) (quoting Instant Air Freight Co. v. C.F. Air Freight,
Inc., 882 F.2d 797, 801 (3d Cir. 1989)). In the absence of exceptional circumstances,
economic loss does not qualify as irreparable harm. Id. (citing Minard Run Qil Co.
v. U.S. Forest Serv., 670 F.3d 236, 255 (3d Cir. 2011)). And “[a]n inability to
precisely measure financial harm does not make that harm irreparable or
immeasurable.” Acierno v. New Castle County, 40 F.3d 645, 655 (3d Cir. 1994).
Thus, “[t]he possibility that adequate compensatory or other corrective relief will be
available at a later date, in the ordinary course of litigation, weighs heavily against
a claim of irreparable harm.” Id. (quoting Sampson v. Murray, 415 U.S. 61, 90
(1974)).

More than a mere risk of irreparable harm must be demonstrated; “[t]he
requisite for injunctive relief has been characterized as a clear showing of immediate
irreparable injury, or a presently existing actual threat; (an injunction) may not be
used simply to eliminate a possibility of a remote future injury, or a future invasion
of rights.” Id. (quoting Cont'l Grp., Inc. v. Amoco Chems. Corp., 614 F.2d 351, 359
(3d Cir. 1980)).

In this case, Plaintiffs have failed to demonstrate irreparable harm is likely to
be suffered without relief. As discussed above, the Second Amendment does not
establish either a constitutional right to open a business selling firearms or a

constitutional right to operate a commercial shooting range. Further, Plaintiffs’ fail
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to identify a single individual customer or member who would be affected, nor can
they — commercial shooting ranges and gun shops are plainly permitted to operate
elsewhere within the Township. To the extent Plaintiffs may claim to have suffered
economic injury, as set forth above, economic loss does not constitute irreparable
harm. Minard Run Oil Co. v. U.S. Forest Serv., 670 F.3d 236, 255 (3d Cir. 2011).

C. Plaintiffs have not established that the balance of harms favors
them or that the relief requested is in the public interest.

Additionally, and with regard to the final elements needed to satisfy a claim
for preliminary injunction, the Zoning Ordinance is aimed at encouraging beneficial
growth, while preserving the residential nature and quality of life of Robinson
Township's citizens. See, Zoning Ordinance at 8§ 100.3. Dkt. 13 at Exh. D. To that
end, it bears noting that the property at issue is in close proximity to residentially
zoned districts. J.A. 99. When weighing these property owners’ interests in the use
and enjoyment of their homes against Plaintiffs’ interest in making a profit selling
guns and ammunition, it is clear that the greater harm would be to the Township’s
constituents. Nor does the public interest favor such relief. As set forth above,
Plaintiffs have failed to demonstrate that residents of Robinson Township and/or
Washington County experience any difficulty or hardship purchasing firearms from
other commercial establishments or training at other shooting ranges.

Accordingly, Plaintiffs fail to establish the third and fourth elements necessary

to establish a right to a preliminary injunction.
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1. PLAINTIFFS’ REQUEST THAT THE CASE BE REASSIGNED
TO ADIFFFERENT DISTRICT JUDGE IS WITHOUT MERIT.

Plaintiffs’ request that the case be reassigned to a different District Judge is
without merit as Plaintiffs concede that there is no known “extrajudicial indications
of bias that would warrant recusal under Section 455(a)”” and can point to nothing of
record to suggest that the Trial Court was partial to Defendants or had rubberstamped
their arguments. Arrowpoint Capital Corp. v. Arrowpoint Asset Management, LLC,
793 F.3d 313, 329 (3d Cir. 2015) (“Reassignment is an exceptional remedy, one that
we weigh seriously and order sparingly.”); See also, Liteky v. U.S., 510 U.S. 540,
555 (1994) (“[J]udicial rulings alone almost never constitute a valid basis for a bias
or partiality motion . . . In and of themselves . . . they cannot possibly show reliance
upon an extrajudicial source; and can only in the rarest circumstances evidence the
degree of favoritism or antagonism required . . . when no extrajudicial source is
involved.”).

Furthermore, as noted by U.S. v. Grinnell Corp., the required “bias and
prejudice to be disqualifying must stem from an extrajudicial source and result in an
opinion on the merits on some basis other than what the judge learned from his
participation in the case.” U.S. v. Grinnell Corp., 384 U.S. 563, 583 (1966) citing
to Berger v. United States, 255, U.S. 22 (1921) (emphasis added). Indeed, the Trial
Court’s first Opinion and Order was affirmed by this Court in nearly every respect.
This case was remanded on very limited grounds, i.e. the facial challenges to the
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Second Amendment and the request for injunctive relief. The Trial Court strictly
applied the Marzzarella test as directed by this Court and now, having an
unfavorable result, Plaintiffs once again seek to dismantle the Trial Court’s decision.
The Trial Court’s latest opinion belies any evidence of a decision grounded in
something beyond the merits of the case and what the lower court was directed to do
by this Court on remand. U.S. v. Grinnell Corp., 384 U.S. 563, 583 (1966).

Plaintiffs have not received inequitable treatment as not every issue or ruling
has gone in the favor of Defendants. By way of example, in the Trial Court’s first
Opinion and Order, the court found that the Defendants’ challenge regarding
Plaintiffs’ standing was without merit. J.A. 13-48. Furthermore, in the Trial Court’s
latest opinion, it found that Plaintiffs were in fact burdened under the Second
Amendment. J.A. 3-12. However, further analysis by the Trial Court, which was
in-line with other courts applying the Marzzarella test and directed by this Court,
proved that Plaintiffs’ facial challenges to the Second Amendment were without
merit. 1d. As such, Plaintiffs’ extraordinary request for reassignment of the District
Judge should be denied.

CONCLUSION

Based upon the above, this Honorable Court should AFFIRM the trial court

ruling.
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