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INTRODUCTION AND SUMMARY

In Mock v. Garland, 75 F.4th 563 (5th Cir. 2023), this Court held that plaintiffs
were likely to succeed on their claim that a rule issued by ATF, see 88 Fed. Reg. 6478
(Jan. 31, 2023) (Rule), suffered from a notice-and-comment defect under the APA.
On remand, the district court held that plaintiffs in fact succeeded on that claim and
on two additional arbitrary-and-capricious arguments. The court vacated the Rule
universally.

As the government established in its opening brief, the district court’s analysis
was erroneous. Although this Court concluded that plaintiffs were likely entitled to
relief on their logical-outgrowth claim, plaintiffs ultimately failed to establish that
entitlement. Plaintiffs’ attempts to rehabilitate the district court’s contrary conclusion
generally amount to simply repeating that court’s erroneous reasoning and mistaken
application of the principles reflected in the prior interlocutory decision. The
government has already explained why those arguments are incorrect. And plaintiffs’
proffered alternative arguments for the Rule’s invalidity are no more persuasive.

Finally, the district court’s vacatur was overbroad, both because it vacated the
Rule as applied to the collection of taxes—relief forbidden by statute—and because it
provided relief unsupported by equity. Plaintiffs’ remedial arguments only emphasize

the impermissible nature of that vacatur.
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ARGUMENT

I. The District Court Erred in Granting Summary Judgment to
Plaintiffs

A. Plaintiffs’ Logical-Outgrowth Claim Fails

1. Plaintiffs contend (at 13-15) that this Court’s preliminary determination in
the previous appeal that plaintiffs were likely to succeed on their logical-outgrowth
claim constitutes law of the case that binds the Court in this final judgment appeal.
That 1s incorrect.

Although this Court has held that the law-of-the-case doctrine may apply in the
context of “an interlocutory appeal of the granting of a preliminary injunction,” that
“doctrine extends only to matters actually decided.” Roya/ Ins. Co. of Am. v. Quinn-1.
Capital Corp., 3 F.3d 877, 881 (5th Cir. 1993). Ordinarily, the matter actually decided in
a preliminary injunction appeal is whether the plaintiff “is likely to succeed on the
merits,” not whether he is actually correct. Winter v. NRDC, Inc., 555 U.S. 7, 20 (2008).
And although the prior opinion sometimes spoke more categorically, the Court
ultimately made clear that, consistent with Winter, its holding was that “plaintiffs will
likely succeed on the merits of their” logical-outgrowth claim. Mock, 75 F.4th at 567,
see also id. at 5806.

Even if this Court regards the Mock Court’s articulation of the relevant abstract
legal principles as binding, ¢f. Roya/ Ins. Co., 3 F.3d at 881 (suggesting that “decisions of

law” rendered in a preliminary-injunction posture may be binding), it would not mean
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the district court or this Court must find a logical-outgrowth violation. The
government’s primary arguments are not that the Mock Court misapprehended the
principles governing this inquiry. Instead, the government’s primary argument is that,
on the record as it now exists, the correct application of those principles compels the
rejection of plaintiffs’ claim. And this Court has, for example, held that a previous
motions panel’s decision was not law of the case in a subsequent appeal where the
motions panel “was tasked only with deciding whether the failure to exhaust was likely
to bar Plaintiffs’ claims based on the preliminary record.” [alentine v. Collzer, 978 F.3d
154, 161 (5th Cir. 2020). But on a new appeal “based on a different record,” the Court
is not bound by that preliminary determination. Id.

Moreover, the “law of the case doctrine” is “an exercise of judicial discretion”
and is “not a limit on judicial power.” United States v. Lee, 358 F.3d 315, 320 (5th Cir.
2004). Thus, the doctrine “is not inviolate.” Id. (quotation omitted). In this case,
renewed consideration of the logical-outgrowth claim is especially warranted. The
preliminary-injunction appeal was conducted in expedited fashion, and the parties
devoted little attention to the logical-outgrowth claim. Indeed, “plaintiffs’ briefing on
the” distinction between interpretive and legislative rules was “a half-page discussion
consisting entirely of legal error,” and “at oral argument there was little, if any,
discussion of the” factors that the Court ultimately adopted. Mock, 75 F.4th at 590
(Higginson, J., dissenting). Reflecting the expedited and tentative nature of that

appeal, the Court declined to pass on plaintiffs’ constitutional claims, stating that the
3
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“panel is hearing the case as only an appeal from the denial of a preliminary
injunction” and that such “difficult questions are better left for non-expedited briefing
in a plenary proceeding on the merits.” Id. at 586 n.59 (majority opinion).

2. Plaintiffs fare no better in contending that the Rule is legislative. Plaintiffs do
not contest that the relevant legal question turns on whether the agency intended to
speak with the force of law. Nor do plaintiffs contest that the Rule repeatedly makes
clear that the agency had no such intent. Instead, plaintiffs primarily contend that the
Rule is legislative because it uses “binding language” that “informs braced pistol
owners of” their obligations, because it “sought to change the regulatory landscape”
by newly criminalizing the possession of braced pistols without compliance with the
NFA, because it was published in the Code of Federal Regulations, and because it has
a “substantial impact” and “criminal consequences.” Resp. Br. 16-18 (quotation
omitted). In making those arguments, plaintiffs do not grapple with the government’s
explanation in its opening brief for why each is without merit.

For example, although the Rule includes compliance options for preexisting
owners, the Rule makes clear that those options do not alter the underlying statutory
obligations. See Opening Br. 22-23. And an interpretive rule may well “use imperative
language” if the “interpreted term is part of a command.” American Mining Cong. v.
Mine Safety & Health Admin., 995 F.2d 1106, 1111 (D.C. Cir. 1993). The NFA’s
underlying requirements are themselves imperative; the Rule reminds individuals of

the need to comply with those requirements.

4
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Similarly, plaintiffs are wrong to focus on the purported change in the
regulatory landscape that the Rule reflects. The government has repeatedly explained
that the actual change is smaller than plaintiffs assert. See Opening Br. 33-35; see also
mnfra pp. 8-9. And, regardless, even where a rule works a “fundamental change in [the
agency’s| interpretation” of the statute, it remains an interpretive rule so long as it
does no more than “advise the public of the agency’s construction of the statute|].”
Perez v. Mortgage Bankers Ass'n, 575 U.S. 92, 97, 101 (2015) (quotation omitted).

Nor does it matter that the Rule was published in the Code of Federal
Regulations. As explained (at 23-24), such publication does not transform an
interpretive rule into a legislative one, and the agency’s decision to publish the Rule in
the C.F.R. was particularly reasonable here, where the Rule amended a previous
interpretation that itself was in the C.F.R. Plaintiffs are also incorrect to argue that
publication in the C.F.R. “is limited to rules having general applicability and legal
effect.” Resp. Br. 18 (quotation omitted). The relevant statute requires that the C.F.R.
contain all such rules, but nothing about the statute explicitly forbids the inclusion of
other rules where the agency finds publication useful as a means of notice. See 44
U.S.C. § 1510(a).

Plaintiffs no more advance their argument by focusing on the Rule’s
“economic impact” and “criminal consequences.” As explained (at 24), many statutes

have large economic effects in aggregate, such that a decision regarding how best to
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interpret them may have large economic effects. Similarly, the NFA has criminal
consequences, and so any interpretation of the NFA may bear on those consequences.

3. Even if the Rule were legislative, it would nonetheless be permissible
because the agency’s proposal provided fair notice and a reasonable opportunity to
comment. See Opening Br. 25-27. The refinement between the proposal and the Rule
based on comments reflects the responsive administrative process that the APA
envisions; it does not create a logical-outgrowth problem.

In response, plaintiffs primarily contend (at 20-21) that the proposal did not
provide fair notice because, in their view, the proposal had “an open mind” about
whether any braced firearm was a rifle under the statute, but the Rule announced that
nearly all existing braced firearms were likely rifles. Contradictorily, they also argue
that the Rule is materially different from the proposal because it is “vaguer” and more
“subjective.” Resp. Br. 21-22 (quotation omitted).!

Plaintiffs’ two seemingly contradictory arguments both misunderstand the
relationship between the Rule and the proposal. As explained (at 29-30), the proposal
and the Rule both reflect a similar holistic approach to determining whether a braced
firearm is intended to be shoulder-fired, but the Rule clarifies and simplifies the

criteria used for that determination.

! Plaintiffs also suggest (at 22-23) that two of the factors in the Rule were not
included in the proposal. That is incorrect. See Opening Br. 30-31; see also 86 Fed. Reg.
30,826, 30,828, 30,834 (June 10, 2021).
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Much of the evidence developed through the rulemaking process convinced
the agency that many braced firearms are likely intended to be shoulder-fired. But the
question is not whether any particular firearm might be classified differently under the
proposal and under the Rule. Instead, as explained, the relevant question is whether
the proposal provided fair notice such that commenters could provide informed
comments. And here, nothing about the simplification of the criteria, or the evidence
developed through the rulemaking process that may have shifted the agency’s
expectations about the inquiry’s results, undermines that fair notice.

4. Finally, even if there were deficiencies in the notice-and-comment process,
plaintiffs have not demonstrated the prejudice required to obtain relief. See Opening
Br. 31-33.

In response, plaintiffs do not identify any specific comments they would have
provided if the agency had given different notice. Instead, plaintiffs quote the prior
opinion’s statement that they “suggested, through briefing, a number of comments”
they would have made. Resp. Br. 24 (quotation omitted). As the government
explained (at 32-33), the prior opinion included no citation to the record or briefing
containing such comments. The statement therefore must represent the panel’s belief
that plaintiffs would likely be able to identify such comments. The time has how come
for plaintiffs to in fact identify specific comments they were prevented from making.

And despite ample opportunity, they have not done so.
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Separately, plaintitfs incorrectly suggest (at 24-25) that no such showing is
necessary. The prior opinion stated that a prejudice showing may not be necessary in
circumstances “where the agency has entirely failed to comply with notice-and-
comment requirements.” Mock, 75 F.4th at 586 n.58 (quotation omitted). That
statement accords with various authorities, including from this Court, explaining that

2 <<

“a finding of harmless error” may be “preclude[d]” “where the agency fails to allow
any public comment before reaching a decision.” Texas ». Lyng, 868 F.2d 795, 799 (5th
Cir. 1989); see also, e.g., Mid Continent Nail Corp. v. United States, 846 F.3d 1364, 1383-85,
1383 n.17 (Fed. Cir. 2017) (similar); United States v. Reynolds, 710 F.3d 498, 516 (3d Cir.
2013) (similar).

But that is not the case here. ATF issued a proposed rule, solicited comments,
and addressed those comments in the Rule. Even if the Court believes that process
was deficient, it was not nonexistent. And to the extent that plaintiffs read Mock to
hold that no showing of prejudice is required here, that would be inconsistent with
this Court’s earlier decisions in Lyng and United States v. Johnson, 632 F.3d 912, 932 (5th
Cir. 2011), both of which rejected deficient-notice claims in part because the
challenger failed to identify additional arguments it would have presented to the
agency with proper notice.

B.  The Rule Is Not Arbitrary and Capricious

1. As explained (at 33-30), the Rule clarifies, but does not fundamentally alter,

the agency’s approach: both before and after the Rule, the agency believes that
8
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some—but not all—braced firearm designs are “rifles.” And the Rule explains ATE’s
reasons for clarifying its previous approach, including to ensure regulatory clarity and
consistency with the statute.

Plaintiffs do not meaningtully respond. Instead, they first rehash (at 26-28) the
district court’s statement that the Rule reflects a “fundamental shift” in the agency’s
approach. As explained, that is incorrect. See Opening Br. 33-35.

Nor do plaintiffs advance their arbitrary-and-capricious claim by pointing out
(at 26-27) that the agency believes that most existing braced firearms are rifles. Under
both the previous classification letters and the Rule’s approach, some braced firearm
designs will constitute “rifles” but some will not. Thus, the Rule makes clear that
certain designs may reflect a firearm that is not intended to be shoulder-fired. For
example, a braced weapon might not have “a surface area that allows shouldering”—
as with “an elastic strap that wraps around the shooter’s wrist.” 88 Fed. Reg. at 6529-
30. Or it might include “a feature intended specifically to prevent” shoulder firing,
such as “a permanently attached protrusion.” Id. at 6530. The fact that such designs
may not reflect a meaningful portion of the historical market only underscores ATE’s
concern that braced firearms are primarily used to circumvent the NFA’s
requirements.

Finally, plaintiffs are no more correct in contending that the Rule is subject to a
heightened explanation requirement because it relies on “factual findings” that

contradict the agency’s previous factual findings. Resp. Br. 29-30 (quotation omitted).
9
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Even assuming such a requirement exists, the Rule does not rely on factual findings—
much less does the Rule rely on some factual findings inconsistent with facts found
previously.

2. Nor is the Rule arbitrarily vague. As explained (at 37-39), the NFA articulates
a holistic design-and-intent standard, and the Rule articulates a multifactor test that
identifies evidence the agency believes will be probative of intent. In response,
plaintiffs barely engage with the government’s arguments or with the fundamental
point that intent is commonly assessed based on holistic, totality-of-the-circumstances
tests. Instead, plaintitfs primarily (at 32-33) restate the district court’s assertions about
the vagueness of the Rule—assertions that the government has already explained are
incorrect.

When plaintiffs turn to the government’s arguments, their responses are
unpersuasive. First, rather than identifying any specific braced firearm for which the
Rule’s holistic inquiry would be challenging to apply, plaintiffs (at 34) suggest that no
such firearm exists because the Rule “declares that its new standards effectively cover
every braced pistol.” As explained, see supra p. 9, that is incorrect. But regardless,
plaintiffs’ response only highlights the error in their vagueness argument: if they
cannot identify any firearm for which they are unsure how the intent inquiry would
turn out, they cannot complain that the Rule is vague.

Second, plaintiffs contend (at 33, 34) that the Rule’s asserted vagueness is

particularly concerning because the NFA is a criminal statute. But, as explained,

10
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holistic intent-based inquiries are common in criminal law, and plaintiffs cite no
authority suggesting that such inquiries are unconstitutionally vague. Regardless, the
Supreme Court has made clear that, in a prosecution under the NFA, the government
would be “required to prove beyond a reasonable doubt that” the weapon in question
was a short-barreled rifle under the statute and that the defendant “knew the weapon
he possessed had the characteristics that brought it within the statutory definition of
a” short-barreled rifle. Staples v. United States, 511 U.S. 600, 602 (1994). That factual
burden of proof ameliorates any fair notice concerns that might otherwise accompany
borderline cases.

II.  Plaintiffs’ Additional Arguments Provide No Basis for Affirming
on Alternative Grounds

Unable to rehabilitate the district court’s conclusions on the issues it decided,
plaintitfs spend much of their brief urging this Court to affirm the judgment on
alternative grounds. But this Court is one “of review, not first view”’; thus, this Court
“seldom” answers “legal questions in the first instance.” Uzah v. Su, 109 F.4th 313, 320
(5th Cir. 2024) (quotation omitted). Plaintitfs provide no reason to depart from that
usual practice in this case, and the Court should therefore reverse the district court’s
judgment on the issues it decided and remand for the district court to consider
plaintiffs’ remaining claims. Regardless, on the merits, plaintiffs’ additional arguments

tail to persuade.

11
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A. The Rule Is Consistent with the Statute

The Rule propetly interprets the statutory definition of “rifle.” Under the NFA,
a firearm is a “rifle” if it is “designed,” “made,” and “intended to be fired from the
shoulder.” 26 U.S.C. § 5845(c). The Rule tracks this language: A firearm with a
stabilizing brace is a “rifle” when it “provides surface area that allows the weapon to
be fired from the shoulder” and other evidence “indicate[s] that the weapon is
designed, made, and intended to be fired from the shoulder.” 88 Fed. Reg. at 6569.
The Rule explains how ATF will apply the statutory definition to a particular context:
assessing whether a weapon equipped with a brace is designed and intended to be
shoulder-fired.

Beyond this, the Rule primarily clarifies two features of the inquiry. First, the
Rule makes clear that whether a braced firearm is designed and intended to be
shoulder-fired cannot be determined solely by reference to a manufacturer’s stated
intent but instead requires also evaluating other evidence. See 88 Fed. Reg. at 6495.
That clarification is well supported by precedent making clear that it is permissible to

> .9

use “objective” evidence to “ferret[] out a party’s” true intent, notwithstanding the
party’s representations. Sig Sauer, Inc. v. Brandon, 826 F.3d 598, 601-02 (1st Cir. 2010)
(collecting cases). Second, the Rule catalogs evidence that ATF considers probative of
whether a braced firearm is intended to be shoulder-fired. See 88 Fed. Reg. at 6569-70.
Those factors too are well supported by ATF’s experience and by caselaw, as

explained in the Rule.

12
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Plaintiffs do not appear to dispute the Rule’s interpretation of the statute as
looking beyond stated intent. Nor do plaintiffs develop any argument that the specific
design characteristics and other evidence identified in the Rule are in fact irrelevant to
the question whether a firearm is designed and intended to be shoulder-fired.

Instead, plaintiffs contend (at 36-38) only that braced firearms are categorically
excluded from the statute because they are—in plaintiffs’ view—designed to facilitate
one-handed firing rather than to be shoulder-fired. But that ipse dixit is unpersuasive.
The Rule itself cites abundant evidence making clear that at least some braced
firearms are nearly indistinguishable from traditional short-barreled rifles and are
intended to be used as such. See, ¢.g., 88 Fed. Reg. at 6527-29; see also Opening Br. 2, 7.
And under the Rule, for a braced firearm to be classified as a “rifle,” all relevant
evidence taken together must “indicate that the weapon is designed, made, and
intended to be fired from the shoulder.” 88 Fed. Reg. at 6569. Thus, in relevant part,
the Rule directly tracks the statutory language and correctly requires that a firearm be
“designed, made, and intended” to be shoulder-fired to be a rifle. If plaintiffs believe
that any future classification fails to properly weigh or consider relevant evidence,
plaintitfs would be free to challenge that future decision. But plaintiffs” arguments on
this score do not support their facial attack.

B. The Rule and Statute Are Constitutional

1. Plaintiffs contend that the Rule (at 38-41) and the NFA (at 54-50) violate the

Second Amendment, because there is not a historical tradition of firearms taxation-

13
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and-registration schemes. But in making that argument, plaintiffs almost entirely skip
over—with the exception of half of a footnote (at 39 n.11) and a single paragraph (at
55-56)—the antecedent question whether short-barreled rifles are protected firearms.
They are not.

The Second Amendment states: “A well regulated Militia, being necessary to
the security of a free State, the right of the people to keep and bear Arms, shall not be
infringed.” U.S. Const. amend. II. As propetly understood, the Second Amendment
extends only to “instruments that constitute bearable arms” and that are “typically
possessed by law-abiding citizens for lawful purposes.” District of Columibia v. Heller,
554 U.S. 570, 581-82, 625 (2008). Short-barreled rifles do not qualify.

Short-batreled rifles are unprotected as dangerous and unusual weapons.” Like
other NFA firearms, they have long been regulated due to their “quasi-suspect
character,” Staples, 511 U.S. at 611-12, and Congress has found they can “be used
readily and efficiently by criminals,” H.R. Rep. No. 83-1337, at A395 (1954). This
reality arises from “their concealability” compared to long-barreled rifles and “their

heightened ability to cause damage” compared to handguns—*a function of the

? “Prior to reaching any constitutional questions, federal courts must consider
nonconstitutional grounds for decision.” Jean v. Nelson, 472 U.S. 846, 854 (1985)
(quotation omitted). Therefore, if this Court reaches plaintiffs’ constitutional claims, it
should do so only after addressing and rejecting plaintiffs’ statutory claims and, thus,
concluding that the firearms regulated by the Rule are propetly classified as short-
barreled rifles.

14
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projectile design, caliber, and propellant powder used in the ammunition and the
ability to shoulder the firearm for better accuracy.” 88 Fed. Reg. at 6499.

For this reason, the Supreme Court has twice affirmed that short-barreled
shotguns are unprotected dangerous and unusual weapons. Shortly after the NFA’s
enactment, the Supreme Court rejected a Second Amendment challenge to the
statute’s restrictions on short-barreled shotguns. United States v. Miller, 307 U.S. 174,
178 (1939). And in Heller, the Court reaffirmed that conclusion. 554 U.S. at 622-27. As
the courts of appeals have repeatedly concluded, that principle applies equally to
short-barreled rifles because there is “no constitutional distinction” between the two.
United States v. Stepp-Zafft, 733 F. App’x 327, 329 (8th Cir. 2018) (per curiam)
(unpublished); see United States v. Cox, 906 F.3d 1170, 1185 (10th Cir. 2018); United
States v. Gilbert, 286 F. App’x 383, 386 (9th Cir. 2008) (unpublished).

This conclusion is confirmed by application of the approach this Court
adopted in Hollis v. Lynch, 827 F.3d 436, 448-49 (5th Cir. 2016), for evaluating whether
a firearm is dangerous and unusual. This approach considers the extent to which the
tirearm is regulated or banned and the absolute and relative number of that firearm in
circulation.

Short-barreled rifles are substantially regulated—or banned—Dby jurisdictions
across the country. Their regulation under the NFA reflects Congress’s finding that

they are particularly dangerous and “likely” to be “used for criminal purposes.” United

States v. Thompson/ Ctr. Arms Co., 504 U.S. 505, 517 (1992); see United States v. Serna, 309
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F.3d 859, 863 (5th Cir. 2002); United States v. Jennings, 195 F.3d 795, 799 (5th Cir.
1999). And at least 30 States and the District of Columbia generally prohibit
possession of short-barreled rifles outright or unless the NFA is followed, see
ROA.1245, which is comparable to the 34 States that impose similar restrictions on
machineguns, Ho/lis, 827 F.3d at 450.

Moreover, out of the hundreds of millions of firearms in the United States,
there are only approximately 530,000 registered short-barreled rifles. See ATF, P-
5390.1, Firearms Commerce in the United States: Annual Statistical Update 2021, at 15-16.%
Short-barreled rifles thus constitute a miniscule portion of all firearms and exist in
numbers far lower than the benchmarks this Court and others have employed to
indicate common use. See Hollis, 827 F.3d at 449-50 (discussing “50 million large-
capacity magazines” and “8 million AR- and AK-platform semi-automatic rifles”
(quotation omitted)).

The relatively atypical nature of the short-barreled rifles regulated by the NFA
is only underscored by the many firearms that Congress has left unregulated by that
statute. In particular, the statute does not reach the most common firearms, including
handguns (“the quintessential self-defense weapon,” Heller, 554 U.S. at 629) and long
rifles. Thus, the NFA’s restrictions on short-barreled rifles “do not necessarily prevent

law-abiding, responsible citizens from exercising their Second Amendment right to

3 https:/ /perma.cc/5BMN-LW3Y.
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public carry.” New York State Rifle & Pistol Ass'n v. Bruen, 597 U.S. 1, 38 n.9 (2022)
(quotation omitted).

In response, plaintiffs argue (at 55) that there are 3 million or more short-
barreled rifles possessed in the United States (including braced firearms), which is
more than the 200,000 stun guns Justice Alito’s concurring opinion in Caetano .
Massachusetts, 577 U.S. 411 (2016), concluded sufficient to show common use. But
plaintiffs are doubly wrong.

First, the relevant comparator does not include the estimated 3 million
stabilizing braces. If those braces have been used to make short-barreled rifles that
have not been registered, possession of those weapons is unlawful. A decade of
widespread violation of the NFA cannot create a constitutional right. In any event,
even counted on plaintiffs’ terms, the number of short-barreled rifles remains well
below the relevant benchmarks.

Second, and regardless, the absolute number of firearms is not dispositive of
this inquiry under Ho//is, which also considers the extent to which the firearm is
regulated and the relative number of that firearm. As explained, both of those factors
confirm that short-barreled rifles—which are heavily regulated by State and federal
governments and which are a small fraction of the total number of firearms owned—
are not protected. And indeed, Ho//s itself rejected a similar absolute-number
argument based on the Caefano concurrence, explaining that Justice Alito’s opinion did

not rely on “the absolute number by itself” but on the number of weapons “paired
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with the statistic that stun guns may be lawfully possessed in 45 states.” Hollis, 827
F.3d at 450. That additional consideration is particularly important in this context,
where short-barreled rifles may be possessed only because Congress chose 90 years
ago to regulate—rather than outright ban—their possession. Congress’ decision at the
time of the NFA’s enactment to permit possession (subject only to the NFA’s
controls) of short-barreled rifles that were not in common use—and thus not
protected by the Second Amendment—cannot be retroactively undermined by the
weapons’ proliferation subject to those controls.

2. Plaintiffs also briefly suggest (at 41-43) that the Rule “violates the
Constitution’s structural protections,” including the Non-Delegation Clause and the
Take Care Clause. But that suggestion provides no independent basis for relief.
Plaintiffs’ structural constitutional claims are based on their contention that the Rule
“rewrite[s] clear statutory terms” and “broaden]s] the definition of ‘firearm’ or ‘rifle”™
beyond what the statute permits. Resp. Br. 42-43 (quotation omitted). Thus, these
claims just repackage plaintiffs’ argument that the Rule is not consistent with the

statute. As explained, see supra pp. 12-13, that argument is incorrect.

C.  Plaintiffs’ Alternative Arbitrary-and-Capricious Arguments
Are Not Persuasive

1. Plaintiffs briefly contend (at 35) that the Rule is arbitrary and capricious
because it fails to engage in a text-and-history analysis to consider whether the Rule

violates the Second Amendment and because it fails to consider the ways in which the
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Rule “harms disabled individuals seeking to exercise their Second Amendment
protected rights.” Those contentions are incorrect.

The Rule engages in an extended discussion of the Second Amendment
question, explaining that binding Supreme Court precedent supports the agency’s
conclusions “that weapons regulated by the NFA, such as short-barreled rifles, fall
outside the scope of the Second Amendment.” 88 Fed. Reg. at 6548. The Rule also
specifically addresses whether Bruen affects that analysis, explaining that Bruen does
not “cast|[] doubt on courts’ prior conclusions” that “the Second Amendment does
not extend to dangerous and unusual weapons” because those conclusions were
“based on historical tradition.” Id. at 6548 n.145.

In addition, as plaintiffs acknowledge (at 35), the Rule specifically considers the
effect on individuals with disabilities of treating some braced firearms as short-
barreled rifles, engaging in a lengthy analysis of comments asserting that the Rule
would violate the Americans with Disabilities Act or the Rehabilitation Act. 88 Fed.
Reg. at 6508-09. As the Rule explains, individuals who wish to purchase or possess
braced firearms may continue to do so if they either select designs that do not
constitute short-barreled rifles or comply with the NFA’s relatively modest statutory
requirements. 1d.

In any event, because neither the Rule nor the statute in fact violates the

Second Amendment, plaintiffs could not obtain relief under this theory. See supra pp.
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13-18; see 5 U.S.C. § 706 (requiring courts to take account of the “rule of prejudicial
error”).

2. Contrary to plaintiffs’ contention (at 30-31), ATT also “reasonably
considered” any reliance interests and “reasonably explained” its decision to issue the
Rule notwithstanding those interests. FCC v. Promethens Radio Project, 592 U.S. 414, 423
(2021). At the outset, the Rule explains that reliance interests based on the belief that
all stabilizing braces were outside the scope of the NFA were not reasonable. The
Rule explains that “ATF never declared,” as a categorical matter, “that the marketing
of a device as a ‘stabilizing brace’ when equipped on a firearm removes that firearm
from the ambit of the NFA.” 88 Fed. Reg. at 6507. Indeed, as repeatedly explained,
ATT classified the majority of submitted samples as short-barreled rifles even before
the Rule. See 7d. at 6479 n.9, 6482-92.

Moreover, any “individual’s reliance on a classification for another person’s
device or firearm” would be “misplaced,” 88 Fed. Reg. at 6507, because “ATIE’s
private classification letters were limited to the particular firearm configured with the
particular device” that ATF was evaluating, 4. Similarly, any reliance on statements of
a “manufacturer—especially statements that may misrepresent the government’s
position—does not represent reliance on a government policy” and would be
“misplaced.” Id; ¢f. id. at 6492 (explaining that, in 2018, ATT sent a cease-and-desist

letter to one prominent brace manufacturer that “had been marketing many of its
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)

‘braces’ as ‘ATF compliant™ even though ATF “had only evaluated 2 out of
approximately 20 of” the brace models).

Nevertheless, the agency acknowledged that it was reversing course as to
certain classifications and therefore adopted compliance options to ensure that “any
impact of this rule on individuals’ perceived reliance interests will be minimal.” 88
Fed. Reg. at 6508. Thus, ATT permitted preexisting possessors to register their braced
short-barreled rifles without payment of the NFA’s tax and permitted them to
continue to possess the firearms without penalty while awaiting ATEF’s approval. In
light of the reduced reliance interests in this context and those compliance options,
ATF reasonably concluded that “any reliance interests are outweighed by the need to

propetly and consistently apply the relevant statutes.” Id.

III. The District Court Erred in Universally Vacating the Rule

A.  The District Court Improperly Vacated the Rule as Applied
to Tax Determinations

As explained (at 40-43), the district court’s vacatur of the Rule in all its
applications violated the Tax Anti-Injunction Act, which generally prohibits courts
from “restraining the assessment or collection of any tax.” 26 U.S.C. § 7421(a).

The district court dismissed this argument based on its belief that vacaturs—as
opposed to injunctions—are categorically not implicated by the statute. See
ROA.1951. As the government explained (at 42-43), that conclusion was incorrect,

and plaintiffs thus properly do not defend the district court’s reasoning. See Resp. Br.

21



Case: 24-10743  Document: 42 Page: 27 Date Filed: 11/27/2024

47 (“Plaintiffs need not unpack this argument[.]”). Instead, plaintiffs contend that the
district court’s vacatur does not violate the statute for two other reasons: first (at 44),
because the Rule disclaims the agency’s intent to collect taxes for certain previous
possessors of braced firearms; and second (at 44-47), because plaintiffs claim they do
not seek “to prevent the Agencies from collecting taxes” but instead to receive a
declaration “that the items at issue are not subject to the NFA’s tax.”

Neither of those arguments is availing. First, although the Rule reflects an
agency determination not to collect the NFA’s tax for certain possessors of braced
tirearms who registered their firearms by May 31, 2023, see 88 Fed. Reg. at 6480-81,
that period has long since passed, and the agency now intends to collect the NFA’s
tax. The prospective vacatur thus violates the Tax Anti-Injunction Act.

Second, plaintiffs” description of the relief they seek only underscores the
impermissibility of the district court’s vacatur. The point of the Tax Anti-Injunction
Act is that the agency—not the district court—gets to determine in the first instance
whether “the items at issue” are “subject to the NFA’s tax.” If plaintiffs disagree with
the agency’s determination, they may seek a refund and litigate their claims, but only
after they have paid the tax. By universally vacating the Rule, the district court
disrupted that scheme. And plaintiffs do not advance their argument by repeatedly
noting (at 45-406) that the Rule has applications that they challenge beyond the tax
collection context—such as in the context of the NFFA’s registration requirement. As

the government made clear (at 41), it is challenging the district court’s vacatur only “as
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it applies to taxing determinations.” That plaintiffs may bring a pre-enforcement
challenge to the Rule as applied in other contexts says nothing about whether the
district court’s vacatur was overbroad.

B.  The District Court Erred in Providing Relief to Non-
Plaintiffs

1. Before entering a vacatur, the district court must consider whether equitable
principles support that remedy; the court failed to do so here. See Opening Br. 44-47.
Plaintiffs nowhere engage with the government’s arguments on this score. Instead,
plaintitfs cite (at 50-51) precedent that is not binding on this Court—and, in one
instance, dicta in a decision of this Court—that states without additional elaboration
that vacaturs under the APA are not subject to traditional equitable principles. But
none of the cases that plaintitfs cite grapple with the text of the APA that explicitly
incorporates equitable principles, see Opening Br. 46-47, or with the Supreme Court’s
most recent reiteration of the bedrock principle that Congress should not be
understood to depart from traditional remedial limitations without extremely clear
language to that effect, see Opening Br. 45 (citing Starbucks Corp. v. McKinney, 144 S. Ct.
1570, 1576 (2024)). Thus, for the reasons explained previously, the district court was
required to consider whether equitable principles supported its universal vacatur of
the Rule.

2. As explained, equitable principles precluded the district court’s universal

vacatur, because those principles make clear that relief must be no broader than
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necessary to remedy the plaintiff’s injury. Opening Br. 48-50. In response, plaintiffs
do not dispute that traditional constitutional and equitable principles contain such a
limitation. Nor do plaintiffs develop any argument that universal relief was required to
redress their asserted injuries.

Instead, plaintiffs contend more broadly (at 51-52) that equities and the public
interest cut against enforcing the Rule. But precedent establishes that equitable relief
may not extend beyond what is required to remedy the plaintiff’s injury. Plaintiffs all
but concede that the district court’s universal vacatur extends further than necessary
to remedy their injuries. It does not matter whether other parties would also have an
interest in preventing the Rule’s enforcement; if other plaintiffs wish to obtain relief,
they must bring their own suits.

Plaintiffs’ arguments on the merits of the countervailing interests fare no better.
First, plaintiffs nowhere address the government’s argument that the district court’s
vacatur threatens public safety. See Opening Br. 52-53. That alone is sufficient to
support limiting any relief.

Second, plaintiffs contend that universal vacatur is in the public interest
because “[p]iecemeal adjudication” would “invite chaos.” Resp. Br. 52 (quotation
omitted); see also Resp. Br. 49. But allowing different courts to consider the same legal
claims is not chaos; it is beneficial percolation. And regardless, “piecemeal
adjudication”—without the benefit of the Rule’s framework as a consistent guide—is

precisely the situation that the district court’s vacatur has thrust upon ATF. For that
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reason, the district court should not have vacated the Rule at all or, at the least, should
have limited its relief to plaintiffs, permitting the agency to continue to use the Rule’s
consistent framework as applied to other parties.

Third, plaintiffs contend (at 52) that equitable principles support vacatur
because the Rule is unlawful. But this argument is irrelevant to the question whether
universal, rather than limited, relief is appropriate. As this Court recently reaffirmed,
there are “situations” in which “party-specific vacatur is definitely appropriate.” Texas
Med. Ass'nv. U.S. Dep’t of Health & Hum. Servs., 120 F.4th 494, 510 (5th Cir.

2024). And regardless, the Supreme Court “has consistently rejected invitations” in
other contexts “to replace traditional equitable considerations with a rule that an
injunction automatically follows a determination” that a defendant acted illegally. ¢eBay
Inc. v. MercExchange, 1.1.C, 547 U.S. 388, 392-93 (2000).

Finally, plaintiffs suggest (at 49) that remand without vacatur is inappropriate
because the agency cannot correct the Rule’s defects “by further agency
consideration.” That suggestion is irrelevant to the question whether a universal
vacatur, as compared to plaintiff-limited relief, was equitably justified. It is also
incorrect. The district court concluded that the Rule suffered from inadequate notice

and explanation; those are paradigmatic flaws that may be corrected on remand, Texas
p p g y ,

Ass'n of Mfrs. v. CPSC, 989 F.3d 368, 389-90 (5th Cir. 2021).
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3. Any proper remedy in this case may not extend to the hundreds of
thousands, or more, unidentified members of the organizational plaintiff, the Firearms
Policy Coalition. See Opening Br. 50-52.

In response, plaintiffs do not contend that the Coalition’s members control the
organization or have otherwise delegated authority to litigate all their individual claims
to the Coalition—nor do plaintiffs appear to take any position on whether the
organization’s members would be bound by the organization’s loss as much as they
would benefit from any win. Instead, plaintiffs only contend (at 53-54) that they have
“associational standing” under the Supreme Court’s recent decision in Students for Fair
Adpmissions, Inc. v. President & Fellows of Harvard College, 600 U.S. 181 (2023).

But the government has not challenged the Coalition’s standing; instead, the
government agrees that the Coalition has standing to seek relief on behalf of the
specific members it has identified who have agreed to be bound by the judgment. And
in attempting to leverage that standing to represent a handful of members into a
mandate to seek relief on behalf of hundreds of thousands, plaintiffs overread Students
for Fair Admissions. That case was brought by a plaintiff association that alleged that it
had 47 members and was proceeding, in one of the consolidated cases, on behalf of
“four members in particular” who “filed declarations” stating their support for the
lawsuit. Students for Fair Admissions, 600 U.S. at 201. As the Court explained, where “an
organization has identified members and represents them in good faith, our cases do

not require further scrutiny into how the organization operates.” 1.
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That statement in no way permits an organization to obtain relief on behalf of
potentially millions of unnamed “members” (or, really, donors). Here, as explained,
the government does not dispute that the plaintiff organization has standing to litigate
on behalf of, and seek relief that runs to, identified members. The plaintiff
organization, however, is purporting to litigate on behalf of hundreds of thousands or
more unidentified “members” who do not control the organization or this litigation
and many of whom may not even know about the litigation or that they will be bound
by an adverse judgment. Nothing in the Supreme Court’s decision in Students for Fair
Admissions undermines this Court’s commonsense rule that an organizational plaintiff
may not assert claims held by unidentified members, without additional evidence

establishing that those members in fact direct or control the organization.
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CONCLUSION
For the foregoing reasons and those in the government’s opening brief, the

judgment of the district court should be reversed.
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