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II. FRAP 35(b)(1) Statement 
 

 The panel decision in this matter conflicts with the United State Supreme 

Court decisions in District of Columbia v. Heller, 554 U.S. 570 (2008), McDonald 

v. City of Chicago, 561 U.S. 742 (2010), and Roper v. Simmons, 543 U.S. 551 

(2005) and its progeny. Consideration by the full court is therefore necessary to 

secure and maintain uniformity of the court’s decision.  

 

Furthermore, the proceeding involves a question of exceptional importance: 

can the Second Amendment tolerate the imposition of a lifetime prohibition against 

the possession of a firearm for an otherwise peaceable and healthy individual, just 

because that individual was involuntarily committed as a juvenile twenty years 

ago? The panel’s decision conflicts with the en banc opinion of the Sixth Circuit in 

Tyler v. Hillsdale Cnty. Sheriff’s Dep’t, 837 F.3d 678 (6th Cir. 2016) (en banc) and 

substantially affects a rule of national application in which there is an overriding 

need for national uniformity.  
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III. Introduction 

 

On April 11, 2017, Duy T. Mai filed an action in the United States District 

Court for the Western District of Washington against the United States and its 

various entities and officers, asking for a declaration that 18 U.S.C. § 922(g)(4) 

violates the Second Amendment as it applies to him. Section 922(g)(4) prohibits 

Mr. Mai from possessing a firearm due to a juvenile involuntary commitment for 

mental health treatment over twenty years ago. On February 8, 2018, the trial court 

granted the defendants’ motion to dismiss under FRCP 12(b)(6) for failing to state 

a claim. The trial court also denied a subsequent FRCP 60 motion for relief from 

judgment and FRCP 15 motion to amend the complaint. Mr. Mai timely appealed 

to this Court and this Court affirmed the district court via panel opinion on March 

11, 2020.  

 The panel opinion assumed, without deciding, that 18 USC § 922(g)(4) 

burdened conduct protected by the Second Amendment. However, the opinion held 

that (g)(4) survived intermediate scrutiny as applied to Mr. Mai. Mr. Mai takes no 

issue with the panel’s application of intermediate scrutiny or its “fast forward” past 

the first step in the analysis. But the panel committed error by holding that (g)(4) 

survived intermediate scrutiny as applied to him.  
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IV. Argument 
 

A. This Court should follow the Sixth Circuit.   

 

The Sixth Circuit’s Tyler decision is instructive. 837 F.3d 678 (6th Cir. 

2016) (en banc). Like Mr. Mai, Tyler had been involuntarily committed decades 

prior to his challenge, had lived a peaceable life, received a clean bill of mental 

health, but lived in a state where he could not use any statutory mechanism to 

nullify the (g)(4) prohibition. Id. at 681-85. As conceded by Mr. Mai, and as 

recognized both by the Sixth Circuit and the panel decision in this matter, the 

government’s interest on this issue is both legitimate and compelling. Id. at 693-94. 

But, unlike the panel decision in this matter, the Tyler court thoughtfully and 

meticulously debunked every one of the government’s proffered justifications on 

why (g)(4)’s continued prohibition thirty years later is substantially related to that 

government interest. 

First, the government pointed to recent mass shootings that had been 

perpetrated by individuals with a history of mental illness and recent involuntary 

commitments. Id. at 694-95. The Sixth Circuit found that while that is “compelling 

evidence of the need to bar firearms from those currently suffering from mental 

illness and those just recently removed from an involuntary commitment,” it does 

not justify a permanent prohibition for those who are far removed from their 

mental illness and involuntary commitment. Id. at 695. 
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Second, the government cited studies showing that those with a past suicide 

attempt are more likely than the general public to commit suicide later. Id. at 695. 

The Sixth Circuit found that it might be reasonable to prevent those with a past 

suicide attempt from possessing firearms, but it does not justify the need to 

permanently prohibit anyone who has been involuntarily committed for whatever 

reason. Id. Most importantly, the Sixth Circuit found that nothing in the record 

suggested that Tyler had ever attempted suicide or that a significant proportion of 

individuals prohibited by (g)(4) have attempted suicide. Id. 

Third, the government cited a study indicating that previously committed 

individuals are thirty-nine times more likely to commit suicide. Id. at 695-96. 

However, the court pointed out that the risk was greatest “following short first 

admissions,” and that of the 14,000 patients studied, 98% were studied for only a 

year following their commitment. Id. at 696. The government also cited a study 

that relapse and readmission are common following an initial commitment, but the 

study only analyzed behavior over one year and twenty-two month periods and did 

not explain why a permanent prohibition was necessary. Id.  

The court next turned to an argument supplied by amici that Connecticut 

saw a 53% reduction in rates of violent crime perpetrated by involuntarily 

committed individuals. Id. The court pointed out that without data to meaningfully 

compare a previously committed individuals’ propensity for violence with that of 
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the general population, it is insufficient to justify (g)(4)’s permanent prohibition. 

Id. On the other hand, Tyler cited a study finding that, “when controlling for 

substance abuse problems, the rates of violent acts perpetrated by involuntarily 

committed patients and the general population was statistically indistinguishable.” 

Id. 

The Tyler court concluded that the government simply had not “presented 

sufficient evidence of the continued risk presented by persons who were previously 

committed.” Id. It cited to several circuit court decisions, including this Court’s 

Chovan decision, where such evidence had been integral in upholding other 

permanent prohibitions under 18 USC § 922(g), such as those for domestic 

violence and felony convictions. Id. at 696-97. The court pointed out the analytical 

difference between certain § 922(g) prohibitions that are temporally limited and 

(g)(4)’s permanent prohibition. Id.  

The Sixth Circuit also recognized the passage of the NICS Improvement 

Amendments Act of 2007 as a “clear indication that Congress does not believe that 

previously committed persons are sufficiently dangerous as a class to permanently 

deprive all such persons of their Second Amendment right to bear arms.” Id. The 

NICS Improvement Amendments Act of 2007 created a federal path to restoration 

of rights following an involuntary commitment, where none had previously 

existed. 
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Finally, while “a statute can permissibly regulate more conduct (or more 

people) than necessary, . . . the amount of overreach must be reasonable, and it is 

the government’s burden, not Tyler’s, to prove that § 922(g)(4)’s scope is in 

proportion to the interest served.” Id. at 698.  

Here, the panel decision made many of the same errors in upholding (g)(4) 

that the Sixth Circuit has already convincingly rejected. 

First, the court order from Snohomish County that committed Mr. Mai to 

treatment included a box for “a likelihood of serious harm to others” and “a 

likelihood of serious harm to him/herself.” Only the “likelihood of serious harm to 

others” box is checked. Excerpts of Record (ER) at 25. The same check box 

repeats on the next page. ER at 26. The committing court did not find that Mr. Mai 

presented a danger to himself. 

Second, Dr. Connolly opined that Mr. Mai does not represent a “significant 

suicide risk nor does [she] believe that he is at risk for harming others.” ER at 40. 

Dr. Cecchet opined that “Mr. Mai is of low risk for future violence and nonviolent 

criminal behavior and does not present with any observable psychopathology.” ER 

at 54. The panel made a point that “nothing in the record suggests that Plaintiff’s 

level of risk is nonexistent or that his level of risk matches the risk associated with 

a similarly situated person who lacks a history of mental illness,” Opinion at 24, 

but this is belied by Dr. Scholtz’s observations: “In short, . . . Mr. Mai’s risk of 
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violent and non-violent recidivism [is] at or below the baseline of his normative 

group.” ER at 45. The panel also stated that it was “well within Congress’[s] 

legislative discretion to predict that the increased risk would not plummet to zero 

in later years,” Opinion at 22, and that “although the scientific evidence suggests 

that Plaintiff’s increased risk of suicide decreases over time, nothing suggests that 

it ever dissipates entirely.” Opinion at 23.  

The panel decision simply assumes that individuals who lack a history of 

mental illness have zero risk of suicide or violent behavior, without any evidence 

to suggest such an assumption. This is precisely the same point that the Sixth 

Circuit rejected: without data to meaningfully compare a previously committed 

individuals’ propensity for violence with that of the general population, it is 

insufficient to justify (g)(4)’s permanent prohibition. Tyler, 837 F.3d at 696.  The 

panel decision also impliedly and improperly shifts the burden from the 

government to Mr. Mai. It is the government’s burden to prove that (g)(4) is a 

proper fit to the stated objective, it is not Mr. Mai’s burden to disprove it. It may be 

Mr. Mai’s burden to prove that the Second Amendment applies to him, but the 

panel decision already assumed that in the first instance. Once the inquiry proceeds 

to intermediate scrutiny, the government carries the burden. 

Third, the panel decision repeatedly cites the same study touted by the 

government in Tyler regarding the risk of suicide being thirty-nine times greater 
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for committed individuals. But as the Tyler court rightfully points out, that study is 

inherently flawed as 98% of participants were only monitored for one year 

following release. While reliance on materials “reasonably believed to be relevant” 

is allowed, 98% does not even come close to this standard.  In denying Mr. Mai his 

due relief, the panel decision rests its case on a study showing that almost all 

participants were thirty-nine times more likely to commit suicide in the one year 

following release. Mr. Mai has been released from commitment for twenty years. 

Finally, the panel decision makes an inexplicable finding that the NICS 

Improvement Amendments Act constituted a “political compromise,” rather than a 

change in judgment. But the panel decision does not explain why a political 

compromise that significantly upends the decades-long status quo does not 

constitute a change in judgment. It points out in footnote nine that Congress’s 

legislation has no effect on the meaning of the Second Amendment. But the panel 

already assumed the Second Amendment applies, and was not analyzing the 

meaning of the Second Amendment itself, but rather whether (g)(4) survives 

intermediate scrutiny. Certainly, a significant change in the law is relevant to this 

inquiry beyond just being a “political compromise.” 

In short, the panel decision attempts to fit a square peg into a round hole. It 

puts all its eggs into the suicide basket, even though Mr. Mai was not found by the 

committing court to be a danger to himself. It makes unsubstantiated assumptions, 
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shifts the burden of proof, relies on studies that are wildly inappropriate for the 

circumstances, and excuses Congressional conduct as political compromise.  

The Sixth Circuit’s approach is far more comprehensive and persuasive.  

 

B. The panel decision completely ignored Mr. Mai’s status as a juvenile at the 

time of commitment. 

 

Mr. Mai’s case arguably has even more merit than Tyler because Mr. Mai 

was a juvenile when he was committed. While no case law exists on the 

applicability of the Second Amendment to juveniles specifically, the U.S. Supreme 

Court has repeatedly held that, in other contexts, children are inherently different 

from adults. See, e.g., Roper v. Simmons, 543 U.S. 551 (2005) (imposing the death 

penalty for a crime committed by a juvenile is unconstitutional); Graham v. 

Florida, 560 U.S. 48 (2010) (imposing life imprisonment without possibility of 

parole for a non-homicide crime committed by a juvenile is unconstitutional); 

Miller v. Alabama, 567 U.S. 460 (2012) (mitigating factors must be taken into 

account before a juvenile can be sentenced to life without possibility of parole for 

homicide); J.D.B. v. North Carolina, 564 U.S. 261 (2011) (age is a factor when 

determining whether someone is “in custody” for the purposes of interrogation and 

the Miranda warnings). 

To deny Mr. Mai’s relief is to hold that the Second Amendment could 

tolerate the imposition of a lifetime prohibition on the possession of a firearm due 
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to an involuntary commitment that occurred when he was a child. A lifetime 

prohibition would be and should be most repugnant to the Second Amendment 

when the triggering event occurred during the most sensitive years. 

 Continuing the “square peg into a round hole” theme, the panel decision 

ignores this crucial component of Mr. Mai’s case. It applies scientific studies 

without researching or determining the age and maturity of the subjects of those 

studies. If children are inherently different, as recognized by the Supreme Court, 

then it goes without saying that studies of adult brains and behavior will not yield 

the same results as studies of juvenile brains and behavior.  

 

V. Conclusion 
 

 Based on the foregoing, this Court should grant rehearing and rehearing en 

banc. 

 

Respectfully submitted, 

 

 

  

Vitaliy Kertchen WA#45183 

Attorney for Mr. Mai 

4/24/2020 
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VI. Appendix 
 

 Panel decision. 

Case: 18-36071, 04/24/2020, ID: 11670477, DktEntry: 37-1, Page 14 of 15



UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT

Form 11. Certificate of Compliance for Petitions for Rehearing or Answers

Instructions for this form: http://www.ca9.uscourts.gov/forms/form11instructions.pdf

9th Cir. Case Number(s)

I am the attorney or self-represented party. 

I certify that pursuant to Circuit Rule 35-4 or 40-1, the attached petition for 

panel rehearing/petition for rehearing en banc/answer to petition is (select one):

Prepared in a format, typeface, and type style that complies with Fed. R. App. 

P. 32(a)(4)-(6) and contains the following number of words:                          . 

(Petitions and answers must not exceed 4,200 words) 

In compliance with Fed. R. App. P. 32(a)(4)-(6) and does not exceed 15 pages.

OR

Signature Date

(use “s/[typed name]” to sign electronically-filed documents)

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 11 Rev. 12/01/2018

18-36071

/s/ Vitaliy Kertchen 4/24/2020

Case: 18-36071, 04/24/2020, ID: 11670477, DktEntry: 37-1, Page 15 of 15


	18-36071_Documents.pdf
	18-36071
	36 Opinion - 03/11/2020, p.1
	36 Webcites - 03/11/2020, p.30
	36 Post Judgment Form - 03/11/2020, p.44
	United States Court of Appeals for the Ninth Circuit
	Information Regarding Judgment and Post-Judgment Proceedings Judgment
	Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2)
	Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)
	B. Purpose (Rehearing En Banc)
	(2) Deadlines for Filing:
	(3) Statement of Counsel
	(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
	Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
	Attorneys Fees
	Petition for a Writ of Certiorari
	Counsel Listing in Published Opinions






