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PRELIMINARY STATEMENT

The Seventh Circuit’s decision in Moore v. Madigan, No. 12-1269,
2012 U.S. App. LEXIS 25264 (7th Cir. Dec. 11, 2012), is persuasive, as
it followed Supreme Court precedent and is otherwise consistent with
this Court’s precedent. Neither claim can be said of Kachalsky v.
County of Westchester, 701 F.3d 81 (2d Cir. 2012), cert. petition pending,
No. 12-845 (filed Jan. 8, 2013), which Moore correctly rejected.

New York’s gun carry permit scheme, at issue in Kachalsky, could
not survive under either Moore or, more importantly, under District of
Columbia v. Heller, 554 U.S. 570 (2008). New Jersey’s identical law
must likewise fall.

ARGUMENT

I. KACHALSKY DEFIED SUPREME COURT PRECEDENT, CONFLICTS WITH
THIS COURT’S PRECEDENT, AND IS OTHERWISE FLAWED.

As Plaintiffs noted, the Supreme Court defined the term “bear arms”
as meaning to “carry” arms “for the purpose . . . of being armed and
ready . . . 1n a case of conflict with another person.” Heller, 554 U.S. at
584 (citations omitted). But Kachalsky dismissed concern that “the

need for self-defense may arise at any moment without prior warning,”
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701 F.3d at 100, and held that the legislature could disregard the
interest in being armed against “unexpected confrontation,” id., as
“there 1s no right to engage in self-defense with a firearm until the
objective circumstances justify the use of deadly force,” id. (citation
omitted). By this logic, Washington could decree that the alleged
hazards of handgun possession outweigh Heller’s fear of home invasion
up to the moment at which he would be legally justified at shooting a
burglar—rendering the right to keep arms pointless.

The Second Circuit erred in treating Heller’s definition of “bear
arms” as optional. Stare decisis applies to “not only the result [of a
decision] but also those portions of the opinion necessary to that result.
...0 Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 67 (1996); McDonald
v. Master Fin., Inc., 205 F.3d 606, 612 (3d Cir. 2000) (holding “extends
beyond a statement of who won or lost a case”). “As a general rule, the
principle of stare decisis directs us to adhere not only to the holdings of
our prior cases, but also to their explications of the governing rules of
law.” County of Allegheny v. ACLU, 492 U.S. 573, 668 (1989).

There can be no dispute that the Supreme Court necessarily decided
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the meaning of the term “bear arms.” At the core of Washington, D.C.’s
Supreme Court briefing lay its claim that the phrase “bear Arms’ refers
1diomatically to using weapons in a military context.” Pet. Br. at 15-17,
District of Columbia v. Heller, 554 U.S. 570 (2008), 2008 U.S. S. Ct.
Briefs LEXIS 7. Rejecting this claim required interpreting “bear arms.”
Even were Heller’s “bear arms” definition dicta, it “requires serious
consideration.” United States v. Marzzarella, 614 F.3d 85, 91 n.5 (3d
Cir. 2010) (citations omitted). “The Supreme Court uses dicta to help
control and influence the many issues it cannot decide’—and one
should not “idly ignore considered statements the Supreme Court
makes in dicta.” McDonald, 205 F.3d at 612. Courts ought not reach
“an outcome other than the one the Supreme Court would be likely to
reach were the case heard there.” Id. at 612-13 (citations omitted).
Kachalsky correctly acknowledged
the rather unremarkable proposition that where a state regulation is
entirely inconsistent with the protections afforded by an enumerated
right—as understood through that right’s text, history, and tradition
—1it is an exercise in futility to apply means-end scrutiny.

Kachalsky, 701 F.3d at 89 n.9. Yet it invoked what it claimed to be

Intermediate scrutiny to uphold a licensing regime that conclusively
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presumes nearly all people cannot enjoy a right. That was error:

[A] constitutional prohibition cannot be transgressed indirectly by

the creation of a statutory presumption any more than it can be

violated by direct enactment. The power to create presumptions is
not a means of escape from constitutional restrictions.
Speiser v. Randall, 357 U.S. 513, 526 (1958) (citation omitted).

Of course, prior restraint doctrine solves this problem, as it has in
various state appellate opinions Kachalsky ignored, Pl. Br. at 45-46,
before dismissing prior restraint as a First Amendment-only doctrine.
701 F.3d at 91. In any event, “the First Amendment is the natural
choice” for Second Amendment guidance—*“the structure of First
Amendment doctrine should inform our analysis of the Second
Amendment.” Marzzarella, 614 F.3d at 89 n.4."

While means-ends scrutiny cannot be used to downgrade the status
of a right into a mere administrative privilege, Kachalsky did so not, as
1t asserted, utilizing intermediate scrutiny, but rational basis review. It

relied on the same cases invoked by Justice Breyer’s Heller dissent in

deferring to the legislature—then held the law would fail “only if ‘the

'Kachalsky also erred in offering that prior restraint doctrine is

satisfied upon enunciation of any purported standard. Contra Beal v.
Stern, 184 F.3d 117, 126 n.6 (2d Cir. 1999).

4
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lack of constitutional authority to pass [the] act in question is clearly
demonstrated.” Kachalsky, 701 F.3d at 100-01 (citations omitted).

But “[s]ignificantly, intermediate scrutiny places the burden of
establishing the required fit squarely upon the government.” United
States v. Chester, 628 F.3d 673, 683 (4th Cir. 2010) (citing Bd. of Trs. v.
Fox, 492 U.S. 469, 480-81 (1989) (emphasis added).

There may be narrower scope for operation of the presumption of

constitutionality [i.e., narrower than that provided by rational-basis

review| when legislation appears on its face to be within a specific
prohibition of the Constitution, such as those of the first ten

amendments. . .

Heller, 554 U.S. at 629 n.27 (quoting United States v. Carolene Products
Co., 304 U.S. 144, 152, n.4 (1938)). Kachalsky erred in presuming
constitutionality. Cf. United States v. Huet, 665 F.3d 588, 602 (3d Cir.
2012) (“we must tread carefully when deciding whether to find conduct
not explicitly identified by the Heller Court as subject to ‘presumptively
lawful’ restrictions as unprotected by the Second Amendment”).

Kachalsky invoked “intermediate,” actually rational basis, but in any

event, extremely deferential review, upon declaring that “Heller

explains that the ‘core’ protection of the Second Amendment is the
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‘right of law abiding, responsible citizens to use arms in defense of
hearth and home.” Kachalsky, 701 F.3d at 93 (citation omitted)
(emphasis added). But a difference exists between offering that the
right to home self-defense is “[a]t the core of the Second Amendment,”
United States v. Barton, 633 F.3d 168, 170 (3d Cir. 2011), and declaring
that it 1s exclusively at the “core,” and thus of practically no value
elsewhere. “[C]ertainly, to some degree, it must protect the right of
law-abiding citizens to possess firearms for other, as-yet-undefined,
lawful purposes.” Marzzarella, 614 F.3d at 92. “Heller did not purport
to fully define all the contours of the Second Amendment, and
accordingly, much of the scope of the right remains unsettled.” Id.
(citation omitted). Three times, Heller identified the Second
Amendment’s “core” interest: (1) the Second Amendment’s “core lawful
purpose [is] self-defense,” Heller, 554 U.S. at 630; (2) “Individual self-
defense . . . was the central component of the right itself,” id. at 599; (3)
“the inherent right of self-defense has been central to the Second
Amendment right,” id. at 628. Nothing in these terse statements of the

13

Second Amendment’s “core” limits self-defense interests to the home.
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To the extent Kachalsky limited the Second Amendment’s “core” to
the home because that is where rights enjoy greater protection, the
argument cannot be sustained. Fourth Amendment rights, for example,
offer greater protection inside the home, but that does not mean they
are treated trivially in public settings. Pl. Br. at 13.

Kachalsky found history and tradition “highly ambiguous,” id. at 91,
and of little use. Unsurprisingly, its analysis 1s flawed. For example,
the Reconstruction Era handgun carry prohibitions it cited typically
only barred carrying some handguns. Reply Br. at 12-13. Finally,
rejecting the notion that individuals must prove a “need” to exercise
“rights,” Kachalsky asserted that “a crude comparison” between the
Second Amendment and other rights “highlights Plaintiffs’
misunderstanding of the Second Amendment.” 701 F.3d at 101. But
Kachalsky Plaintiffs’ “crude” understanding of the Second Amendment
was informed by a Supreme Court opinion rejecting the argument “that
the Second Amendment differs from all of the other provisions of the
Bill of Rights because it concerns the right to possess a deadly

implement and thus has implications for public safety.” McDonald v.
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City of Chicago, 130 S. Ct. 3020, 3045 (2010). “The right to keep and
bear arms . . . is not the only constitutional right that has controversial
public safety implications.” Id. McDonald also rejected the claim “that
the right to keep and bear arms is unique among the rights set out in
the first eight Amendments” owing to the impetus for its ratification.
Id. at 3047.

II. THIS COURT SHOULD FOLLOW MOORE’S APPROACH TO STRIKE
DOWN NEW JERSEY’'S UNLAWFUL PERMITTING SCHEME.

While Kachalsky dismissed the utility of history, and disregarded
the Supreme Court’s definition of “bear arms,” Moore accepted the
Supreme Court’s definition as settled—and binding. See Moore, 2012
U.S. App. LEXIS 25264 at *7. It declined to determine the term anew,
and thus “repudiate” Heller. Id. “[T]he historical issues [were] settled
by Heller.” Id. at *26. Indeed they were. Heller derived the “natural

b1

meaning” of “bear arms” “[f]rom our review of founding-era sources.”
Heller, 554 U.S. at 584-85. It explored common law; early state
constitutions, treatises, and precedent; and limited the right to bear

arms in ways making sense only in the context of defensive handgun

carrying outside the home. Common sense dictates that “[t]o speak of



Case: 12-1150 Document: 003111148550 Page: 14  Date Filed: 01/28/2013

‘bearing’ arms within one’s home would at all times have been an
awkward usage,” and that “one doesn’t have to be a historian to realize
that a right to keep and bear arms for personal self-defense in the
eighteenth century could not rationally have been limited to the home,”
Moore, 2012 U.S. App. LEXIS 25264 at *8-9.

Moore acknowledged that “[c]onfrontations are not limited to the
home.” Id. at *8. “The Supreme Court has decided that the amendment
confers a right to bear arms for self-defense, which is as important
outside the home as inside.” Id. at *29. Moore rebuffed the “suggestion
that the Second Amendment should have much greater scope inside the
home than outside simply because other provisions of the Constitution
have been held to make that distinction.” Id. at *26.

Whatever activity may lie at the Second Amendment’s core, “the
interest in self-protection is as great outside as inside the home.” Id.
“T'o confine the right to be armed to the home is to divorce the Second
Amendment from the right of self-defense described in Heller and
McDonald.” Id. at 12. Accordingly, the Seventh Circuit expects that

ordinary Chicagoans will soon be able to carry handguns for self-
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defense. Id. New Jersey’s denial of the right to bear arms for all but
those with exceptional self-defense needs would not survive Moore.

Moore properly recognized that “degrees of scrutiny” are not always
required, as indeed they were not in that case. Id. at *26-*27. Nor are
they required here, where the State simply denies that bearing arms is
a right. And while intermediate scrutiny might weigh “the curtailment
of gun rights” of a narrow criminal class against state interests,
justifying laws infringing “the gun rights of the [state’s] entire
law-abiding adult population” requires “a stronger showing.” Id. at *21.

CONCLUSION
Kachalsky largely discards history, text and precedent. Moore

provides the better example of the path forward.

Dated: January 28, 2013 Respectfully submitted,
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