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PRELIMINARY STATEMENT
New dJersey’s second supplemental brief and accompanying
declaration paint an incomplete and potentially misleading picture of
how its “justifiable need” law functions, and of the rationale purporting
to justify it. The State’s new evidence supports only Plaintiffs’ claims.
ARGUMENT

I. New Jersey’s “Justifiable Need” Standard Was Motivated
Exclusively by the Desire to Ration the Right to Bear Arms.

The State submits that “[u]nfortunately, there is no available
commentary which would clarify whether or not the Legislature
considered statistical information to support the public safety purpose
of the State’s Carry Permit Law.” State Supp. Br., Feb. 27, 2013, at 1-2.
The Court cannot assume that the legislature considered any, let alone
adequate, evidence. Under intermediate scrutiny, the “justification
must be genuine, not hypothesized or invented post hoc in response to
litigation.” United States v. Virginia, 518 U.S. 515, 533 (1996).

Alas, there 1s no need to speculate as to New Jersey’s reasons for
enacting the “justifiable need” standard. As the District Court found,

“[T]he overriding philosophy of [the New Jersey] legislature is to

limit the use of guns as much as possible.” State v. Valentine, 307
A.2d 617, 619 (N.J. Super. Ct. App. Div. 1973). As discussed, it 1s

1
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within the discretion of the legislature to make the reasonable
determination that limiting the use of guns leads to fewer incidents
of gun-related injury and death.
Appx. at 47. As with Maryland’s “good and substantial reason”
requirement, “the regulation at issue is a rationing system. It aims ...
simply to reduce the total number of firearms carried outside of the
home.” Woollard v. Sheridan, 863 F. Supp. 462, 474 (D. Md. 2012).
Legislatures do not enjoy a general interest in limiting the use of
guns. The People were entitled to, and did, “make the reasonable
determination that” protecting “the use of guns” from legislative
encroachment is in the public interest. The Second Amendment codifies
the use of guns as a fundamental right; as a matter of constitutional
law, bearing arms is a public good. That may be a controversial
position, but the New Jersey legislature—and the federal courts—are
duty bound to enforce the People’s considered judgment as to what shall
be protected by the Constitution, not their own. The Valentine court,
and the legislature whose interest is described, were writing in a pre-

Heller, pre-McDonald, Second Amendment-free environment. The

lower court should have recognized that the landscape has changed.
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Accordingly, as Plaintiffs have repeatedly argued, no valid
governmental interest supports the justifiable need law, under any
level of means-ends scrutiny. While New Jersey generally has a
compelling interest in public safety, the purported interest asserted
here 1s an interest in suppressing a constitutional right.

Such interests cannot exist. New Jersey cannot declare a right itself
to be harmful to public safety, and thereby bootstrap the subversion of
a constitutional right into a compelling public safety interest. While
Plaintiffs have maintained that the “justifiable need” requirement
vests unbridled discretion in licensing officials, respectfully, it would
not be correct to assert this is Plaintiff’s sole claim. Plaintiffs have
always claimed the requirement is inherently unconstitutional, see, e.g.
Appx. at 62, Complaint, §9; compare first and second counts, Appx. at
77 and 78, and prayers for relief 1 and 11, Appx. at 78, 79, and have thus
argued at length that it fails any level of means-ends scrutiny. See, e.g.
Appellants’ Br. at 49-56; Reply Br. at 23-29; 61, T., Feb. 12, 2013, p. 11,

1. 21-p.14, 1. 23; p. 61, 1. 19-p. 63, 1. 24; p. 68, 1.20-22."

!Nor do Plaintiffs argue that any objectively-defined standard is
thereby constitutional. Even were “justifiable need” not arbitrary, it
would still not be substantially related to a valid interest.

3
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II. New Jersey’s Licensing Information is Substantially Incomplete
and Thus Misleading, and In Any Event, Establishes That the
Justifiable Need Standard Fails Intermediate Scrutiny.

Defendants’ claims that New Jersey officials approved 7,371 permits,
or 94% of license carry applicants, from 2000 through 2011, and thus
“the justifiable need requirement is not illusory or an impossible
standard to meet or apply,” State Supp. Br., Feb. 27, 2013, at 4, is
substantially misleading. It also confirms Plaintiffs’ allegations
regarding the law’s failure to satisfy intermediate scrutiny.

All handgun carry permits expire 2 years from issuance, though
armored car employees lose their permits upon termination of
employment occurring prior to the 2 year expiration date. N.J. Stat. §
2C:58-4(a). Permits may “be renewed every 2 years in the same
manner and subject to the same conditions as in the case of original
applications.” Id. Accordingly, the total number of outstanding permits
held by non-law-enforcement adults cannot exceed the sum of
approvals in the past two years. As of 2011, that number is 1,195.
Anyone first licensed in 2000 would have renewed five times, and thus

been counted six times in Defendants’ proffered “7,371” total.

Defendants double-counted any renewing permittee licensed in 2009.
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The total may be even more inflated by armored car employees, whose
licenses may terminate earlier with employment. And of course,
renewals and employment turnover will also radically inflate the
1ssuance rate.

Defendants should have declared how many of the paltry number of
permits issued—fewer than 600 statewide in half the years declared
to—were issued to new applicants unrelated to armored car companies.

But this is not to say the information is worthless. The application
process 1s onerous, expensive, and quite pointless. Plaintiffs have
argued, and offered evidence, that the obvious futility of meeting the
“justifiable need” standard precludes license applications. Complaint,
Appx. 73, 9 84 and 74, § 88; Tempski Decl., Appx. 122-23, 9 4; Bach
Decl., Appx. 124-25, § 4. As one New Jersey legislator acknowledges,
“It’s virtually never done.” Matt Friedman, N.J. senator pushes law
allowing residents to carry handguns, STAR LEDGER, Sept. 26, 2010,
available at http://www.nj.com/news/index.ssf/2010/09/nj_ senator_
pushes_law_allowing.html (last visited March 3, 2013).

The trivial number of applications, some unknown number of which

are renewals and armored car employment turnover, confirm the
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commonly-known fact, to which Plaintiffs declared, that the “justifiable
need” prerequisite dissuades applications. Cf. Bsharah v. United States,
646 A.2d 993, 996 n.12 (D.C. 1994) (probable cause to believe
individual is unlicensed where “[i]t is common knowledge ... that with
very rare exceptions licenses to carry pistols have not been issued in
the District of Columbia for many years and are virtually
unobtainable”).

After all, New Jersey’s adult population in 2010—a year that saw
653 non-law enforcement applications, including renewals and armored

car employees—was 6,726,680. Census Bureau, 2010 Demographic
Profile Data for New Jersey, available at http://factfinder2.census.gov/
bkmk/table/1.0/en/DEC/10_DP/DPDP1/0400000US34 (last visited
March 3, 2013).2 In other words, less than one-hundredth of one percent
of New Jersey’s adult population even bothers to apply for a handgun

carry license without a law enforcement connection. And even this

2Data hosted on government websites is subject to judicial notice.
Oran v. Stafford, 226 F.3d 275, 289 (3d Cir. 2000); Denius v. Dunlap,
330 F.3d 919, 926-27 (7th Cir. 2011); cf. Yusupov v. AG of the United
States, 650 F.3d 968, 985 n.23 (3d Cir. 2011).

6
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number may be generous, since Defendants’ numbers include “New
Jersey citizens who live out of state.” Genova Decl. § 1.

Plainly, more than one-hundredth of one percent of a state’s adult
non-law-enforcement population would be interested in exercising the
Second Amendment right to bear arms. In neighboring Pennsylvania,
for example, a state that generally allows the unlicensed open carrying
of handguns, 8.3% of the population over 20 is licensed to carry

concealed handguns. U.S. Gen. Accounting Office, States’ Laws and

Requirements for Concealed Carry Permits Vary Across Nation 76
(2012), available at http://www.gao.gov/assets/600/592552.pdf (last
visited March 3, 2013). In nearby Connecticut and Virginia, these
proportions stand at 6.2% and 4.7%, respectively. Id. at 75-76.°

Of course, the constitutionality of the “justifiable need” requirement
does not turn on the number of individuals dissuaded from seeking a
license. The Second Amendment guarantees Daniel Pisczcatoski’s right

to bear arms regardless of whether New Jersey believes that he has a

*The 0.8% licensing rate yielded by Delaware’s restrictive
standard, id. at 75, eclipses New Jersey’s application rate. And unlike
New Jersey, Delaware allows unlicensed open handgun carrying. In re
Application of McIntyre, 552 A.2d 500, 501 n.1 (Del. Super. 1988).

7
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“justifiable need” to exercise that right. Officials’ opinions regarding the

desirability of rights limiting their authority are unimportant.

III. Even if New Jersey Has A Legitimate Interest in Restricting a
Right as Inherently Harmful, It Failed to Submit Data
Substantiating the Justifiable Need Requirement.

“Significantly, intermediate scrutiny places the burden of
establishing the required fit squarely upon the government.” United

States v. Chester, 628 F.3d 673, 683 (4th Cir. 2010) (citation omitted).

“[NJumerous plausible reasons” are not the “offer of sufficient evidence
to establish a substantial relationship between [a law] and an
important governmental goal.” Id. Even assuming New Jersey has an
Interest in rationing the right to bear arms, the State
is not thereby “insulated from meaningful judicial review. Rather,
we must “assure that, in formulating its judgments, [the legislature]
has drawn reasonable inferences based on substantial evidence.”
Therefore, the [State] needs to present some meaningful evidence,

not mere assertions, to justify its predictive judgments.
Heller v. District of Columbia, 670 F.3d 1244, 1259 (D.C. Cir. 2011)
(citations omitted); see also United States v. Carter, 669 F.3d 411, 419
(4th Cir. 2012) (intermediate burden unmet; “[w]ithout pointing to any
study, empirical data, or legislative findings, [government] merely

argued to the district court that the fit was a matter of common sense”).
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New Jersey cannot show that individuals licensed to carry handguns
under “shall issue” regimes are dangerous. Michigan issued 87,637
permits for the year ending June 30, 2011. In that time frame, it
revoked only 466 permits. Concealed Pistol Licensure, Annual Report,
http://www.michigan.gov/documents/msp/ 2011_CPL_Report_376632_
7.pdf (last visited March 3, 2013). North Carolina has revoked only
1,203 permits out of 228,072, half of one percent, in over 15 years. IV.C.
Concealed Handgun Permit Statistics by County, http://www.ncdoj.gov/
CHPStats.aspx (last visited March 3, 2013). In 2011, Tennessee issued
94,975 handgun carry permits, and revoked just 97. Tenn. Handgun
Carry Permit Statistics, http://[www.tn.gov/safety/stats/DL_Handgun/
Handgun/HandgunReport2011Full.pdf (last visited March 3, 2012).

The reasons for these rare revocations are unclear, but some states
track the virtually unheard-of criminality of “shall issue” handgun
licensees. In 2011, of 63,679 serious criminal convictions in Texas, only
120—0.1884%— could be attributed to individuals licensed to carry
handguns, though not all such crimes necessarily utilized guns, or used

them in public settings. Conviction Rates for Concealed Handgun

License Holders, http://www.txdps.state.tx.us/RSD/CHL/Reports/
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ConvictionRatesReport2011.pdf (last visited March 3, 2013). Florida
1ssued 2,372,788 handgun carry licenses since 1987. Concealed Weapon
or Firearm License Report, http://licgweb.doacs.state.fl.us/stats/cw_
monthly.pdf (last visited March 3, 2013). To date, Florida has only
revoked 168 licenses—.00708%—for crimes utilizing firearms. Id.

Plainly, New Jersey may implement a licensing system that
enhances public safety by denying permits to irresponsible people, and
by respecting the right of responsible, law-abiding adults to bear arms.

CONCLUSION
Based upon an invalid rationale and lacking evidence of substantial

fit, the “justifiable need” requirement fails intermediate scrutiny.

Dated: March 4, 2013 Respectfully submitted,

/s/ Alan Gura
David D. Jensen Alan Gura
DAVID JENSEN PLLC GURA & POSSESSKY, PLLC
111 John Street, Suite 230 101 N. Columbus St., Suite 405
New York, New York 10038 Alexandria, Virginia 22314
(212) 380-6615 tel (703) 835-9085 tel
(917) 591-1318 fax (703) 997-7665 fax
david@djensenpllc.com alan@gurapossessky.com
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