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United States Department of Justice

United States Attorney
‘Western District of Texas

903 San Jacinto Ave., Suite 334 (512) 370-1265
Austin, Texas 78701 fax (512) 916-5854

February 6, 2023

APPELLANT’S RESPONSE TO DIRECTIVE
REGARDING UNITED STATES V. RAHIMI

Mr. Lyle W. Cayce, Clerk of Court

United States Court of Appeals for the Fifth Circuit
600 South Maestri Place

New Orleans, Louisiana 70130-3408

Re:  United States v. Quiroz, No. 22-50834
Dear Mr. Cayce:

In United States v. Rahimi, No. 21-1101, slip op. (5th Cir. Feb. 2, 2023), a
panel of this Court held that 18 U.S.C. § 922(g)(8) violates the Second Amend-
ment. The government believes that the panel erred in several ways, and the At-
torney General has announced that the government will seek further review.

Contrary to Rahimi’s holding, Heller and Bruen recognized a substantive
limit on the Second Amendment’s scope by repeatedly describing the holders of
the right as “law-abiding.” (Gov’t Br. 13—-16; Gov’t Reply 1-3.)The Rahimi panel
also misapplied Bruen’s historical-tradition inquiry by requiring too precise a fit
between historical and modern laws. For instance, the panel rejected the govern-
ment’s analogy to historical surety laws even though it concluded that those laws
were comparably justified and that “[a]spects of how the surety laws worked
resemble certain of the mechanics of § 922(g)(8) as well.” Id. at 20-21. Thus,
contrary to Bruen’s guidance, the panel effectively demanded that the govern-
ment find a “historical twin.”

Regardless, Rahimi does not control here. Rahimi limited its holding to
§ 922(g)(8), which prohibits gun possession by people subject to domestic-vio-
lence restraining orders. In contrast, § 922(n) applies to people indicted for seri-
ous crimes on a grand jury’s finding of probable cause. And unlike § 922(g)(8),
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§ 922(n) does not prohibit gun possession but, as relevant here, bars receipt of
guns while the indictment is pending. So it reaches only those who not only are
facing felony charges and possible imprisonment but also seek out weapons during
that stressful period—a narrowly defined circumstance raising a natural inference
that the defendant will cause harm while awaiting trial.

Rahimi casts no doubt on the government’s argument that § 922(n) is a per-
missible pretrial liberty restriction under the framework applied in United States
v. Salerno, 481 U.S. 739 (1987). (Gov’t Br. 13-16; Gov’t Reply 1-3.) Judge Ho
wrote separately in Rahimi to observe that the government can still permissibly
detain—and thus disarm—-citizens under the principles applicable to those ac-
cused of a crime. See Rahimi, No. 21-1101, slip op. at 23-24 (Ho, J., concurring)
(citing Salerno, 481 U.S. at 755). Section 922(n) restricts the accused’s gun rights
consistently with those principles. The government’s nonpunitive regulatory in-
terest in preventing criminal defendants from seeking out guns while facing fel-
ony charges and possible imprisonment outweighs their liberty interest in access-
ing guns. See Salerno, 481 U.S. at 749; see also Kaley v. United States, 571 U.S. 320,
329 (2014) (holding that an indictment may “serve the purpose of immediately
depriving the accused of her freedom”). Bruen did not overrule this framework
for assessing pretrial liberty restrictions on constitutional rights.

Nor did Rahimilimit the government’s arguments that § 922(n) squares with
the nation’s historical tradition of gun regulation. The closest historical ana-
logues to § 922(n) include laws Rahimi had no occasion to consider: liberty re-
strictions on those charged with serious crimes, like pretrial detention. Indeed,
one court recently observed that the threat posed by indicted defendants obtain-
ing guns was not a societal problem at the founding for the very reason that
people accused of serious crimes were often detained. United States v. Rowson,
2023 WL 431037, at *23 (S.D.N.Y. Jan. 26, 2023) (upholding § 922(n)). So anal-
ogies to other, even severer pretrial restrictions have “particular utility.” Cf. id.
(making that observation in the context of surety laws). Judge Ho’s concurrence
refutes Quiroz’s argument that pretrial detention is not an appropriate analogue
because it is not “a firearm or weapons restriction” specifically. (Def. Br. 33.) See
Rahimi, No. 21-1101, slip op. at 23 (Ho, J., concurring) (observing that the
Founders “knew that arrest and incarceration naturally entails the loss of a wide
range of liberties—including the loss of access to firearms”).

Rahimi also does not defeat the government’s other historical analogies to
§ 922(n). For instance, Rahimi concluded that § 922(g)(8) 1s not relevantly similar
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to historical laws disarming groups of people considered dangerous because of
two “material differences.” Id. at 16. First, the historical laws “disarmed people
by class or group, not after individualized findings of ‘credible threats’ to identi-
fied potential victims.” Id. Second, their purpose was to preserve “political and
social order,” not to protect “an identified person from the specific threat posed
by another.” Id. Although the government believes those distinctions should not
have mattered in Rahimi, § 922(n) is more like historical “dangerousness” laws
in both respects: it restricts the whole class of people subject to a felony indict-
ment of any kind (though inclusion in that class itself depends on an individu-
alized probable-cause finding), and its restriction is meant to protect the public,
not an identified victim.

Likewise, § 922(n) does not differ from historical surety laws in the way the
Rahimi panel identified for § 922(g)(8). The panel observed that those laws “did
not prohibit public carry, much less possession of weapons, so long as the of-
fender posted surety.” See Rahimi, No. 21-1101, slip op. at 21. Like surety laws,
§ 922(n) imposes “a conditional, partial restriction on the Second Amendment
right,” not “an absolute deprivation.” Id. Section 922(n) does not prohibit pos-
session or carry but bars only receiving guns while under felony indictment, a
narrowly defined and inherently dangerous circumstance. And just as an ac-
cused person could overcome the surety laws’ restriction by posting a bond,
“§ 922(n) embeds its own mechanism for relief: resolution of the pending indict-
ment.” Rowson, 2023 WL 431037, at *24 (holding that surety laws are relevantly
similar to § 922(n)).

Sincerely,

Jaime Esparza
United States Attorney

By:  /s/ Charles E. Fowler, Jr.
Charles E. Fowler, Jr.
Assistant United States Attorney

copy (by ECF): Timothy Shepherd
Attorney for Defendant-Appellant



