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In the United States Court of Appeals
for the Third Circuit

William Drummond, et al., No. 20-1722

Plaintiffs-Appellants,

Township of Robinson, et al.,

)
)
)
)
V. )
)
)
)
Defendants-Appellees. )

)

APPELLANTS’ REPLY TO APPELLEES’ RESPONSE TO
MOTION FOR SUMMARY REVERSAL

Defendants’ response confirms that this motion should be granted.
There is no point in hearing a full-blown appeal to decide whether
heightened scrutiny requires the government to produce (a) some
regulatory rationale (b) backed by evidence.

And when this case is summarily reversed, it should be reversed with
instructions to have a new judge enter, at long last, a preliminary
injunction. Plaintiffs demonstrated a likelihood of success: The
challenged provisions are presumptively unconstitutional at step two
under United States v. Marzzarella, 614 F.3d 85 (3d Cir. 2011), but

Defendants have not even attempted to meet their burden. Meanwhile, a
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prior trial judgment establishes that Defendants prohibit a significant
amount of protected activity that is fully compatible with neighboring
land uses. Against this, Defendants claim—for the first time on appeal—
that their regulations are constitutional because they are supposedly
aimed at doing good. That is not a valid defense.

Unfortunately, it is unclear whether this Court’s direction of specific
relief would accomplish much absent judicial re-assignment. This Court
previously instructed the District Judge to conduct further proceedings,
and here we are, on a sua sponte dismissal. The District Judge’s
manifested pre-decision of the case, contrary to this Court’s mandate;
adherence to the belief that all laws have a reasonable constitutional fit,
such that evidence or participation by the Plaintiffs is unnecessary; and
refusal to infer anything favorable to Plaintiffs from the prior judgment,
as required on a motion to dismiss, because “facts can change,” Exh. F at
28 n.4, together provide ample basis for reassignment under 28 U.S.C. §
2106. A reasonable lay person might not be confident, and in fact might
well doubt, that the judge would fairly decide the case according to the

law and on the basis of the evidence.
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ARGUMENT

I. DEFENDANTS CANNOT POSSIBLY HAVE MET THEIR HEIGHTENED
SCRUTINY BURDEN ON THIS RECORD.

Defendants do not deny that they failed to offer an argument as to
why their ordinances pass scrutiny. Nor do Defendants deny that they
failed to supply evidence for an argument. They merely echo the District
Court’s error that reciting the generalized goals of the police power gives
every regulation a reasonable fit.

Indeed, per Defendants, evidence is just something for other circuits:

Appellant’s reliance on other non-binding opinions of other Circuit

Courts for the proposition that the Township must and should have

come forth with ‘actual evidence and not just assertions’ . . . in order

to substantiate its ordinances affecting ancillary Second Amendments
rights is misplaced.
Response at 10-11.

No, the requirement that the government justify via evidence its
burdening of fundamental rights is perfectly placed as a matter of First
Amendment, Second Amendment, every Article and Amendment,
constitutional law. Proof of fit is required even where allegedly

“ancillary” rights are concerned. As shown in the motion, that is the rule

in this circuit, in other circuits, and at the Supreme Court.



Case: 20-1722 Document: 15 Page: 4  Date Filed: 05/22/2020

Per Defendants, however, they need not even produce a rationale for
the challenged provisions, because “the government interest involved
with the Appellee’s ordinance was and is important. Again, regulations
aimed to protect the public health, safety, and welfare are important
governmental interests.” Id. at 11.

Summary reversal was created with cases like this in mind. The
question is not close. Under Defendants’ view, there are never any “fit”
questions in constitutional law. All that matters is whether the
government or even, as here, the judge, can hypothecate an alternative
avenue for exercising the right. In other words, scrutiny is unnecessary
and the Second Amendment tolerates all infringements, “insubstantial
burdens,” short of complete prohibitions. That is exactly the position
litigated—and rejected, properly—in the previous appeal.

Yet by misquoting precedent, Defendants cling to the notion that
“time, place or manner” analysis provides a means of evading heightened
scrutiny altogether:

In First Amendment claims, the “reasonableness” of any such time,

place, and manner restriction will be determined by whether the

regulation “leave[s] open ample alternative channels for
communication. . . ”
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Response at 9 (quoting McCullen v. Coakley, 573 U.S. 464, 477 (2014)).
Of course McCullen did not hold that “move along,” without more, is a
valid regulation of constitutionally-secured freedoms. The full passage
from which Defendants quoted:

[E]ven in a public forum the government may impose reasonable

restrictions on the time, place, or manner of protected speech,

provided the restrictions “are justified without reference to the

content of the regulated speech, that they are narrowly tailored to

serve a significant governmental interest, and that they leave open

ample alternative channels for communication of the information.”
McCullen, 573 U.S. at 477 (quoting Ward v. Rock Against Racism, 491
U.S. 781, 791 (1989)) (emphasis added); Clark v. Community for Creative
Non-Violence, 468 U.S. 288, 293 (1984).

For the government to meet its burden, it is never enough that people
can take their freedom elsewhere. Schad v. Mt. Ephraim, 452 U.S. 61,
76-77 (1981); Ezell v. City of Chicago, 651 F.3d 684, 697 (7th Cir. 2011).
The regulation must reasonably fit a proper purpose without unduly
trampling on constitutional freedoms. Time, place and manner analysis

is a form of intermediate scrutiny, it is not something that happens

instead of heightened scrutiny (at any level).
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Plaintiffs would dispute whether these regulations are truly in the
nature of time, place and manner, and whether the correct level of
heightened scrutiny is intermediate. But without so much as an
explanation as to why these laws are reasonable, that discussion is
premature. For now, the District Court cannot keep dismissing this case
based on the incredible supposition that all laws have a reasonable fit,
and its uninformed assumption that adequate alternatives exist.

And to the extent that the Defendants pursue this path, it is an
argument they raise for the first time on appeal. Only the District Court
raised this theory below, in its opinion, without affording Plaintiffs
notice and an opportunity to challenge it. Defendants now proclaim that
their “stated objective behind these ordinances; nuisance prevention and
protecting the public health, safety, and welfare of its residents; is
important and is aimed at regulating the secondary effects of this type of
activity.” Response at 10. But platitudes are not arguments. Where was
any particular objective stated? Not in the motion to dismiss. What
exactly are the secondary effects? Unknown. How do the provisions fit,

with the objectives and with Plaintiffs’ rights? Unexplained.
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Further proceedings here cannot fill in these blanks. Summary
reversal is plainly warranted.

II. AS DEFENDANTS FAILED TO DEFEND THE CHALLENGED PROVISIONS,
A PRELIMINARY INJUNCTION IS INESCAPABLE.

The motion for a preliminary injunction sends the likelihood of
success analysis into Marzzarella’s second step. The Defendants thus
carry the burden at step two, and they have not even attempted to
mount a defense on the merits. They have essentially defaulted.

With respect to these claims, Defendants argued only about standing
and ripeness, and asserted that there is no Second Amendment right to
sell arms and provide training. Defendants err in denying that the
Second Amendment secures commerce in arms, cf. Marzzarella, 614 F.3d
at 92 n.8, or gun training, Ezell; District of Columbia v. Heller, 554 U.S.
584, 619 (2008). And even the District Court found that Plaintiffs have
associational and representational standing to bring these claims on
behalf of their members and customers. Exh. F at 11-13. Obviously
Defendants expect that the club would be patronized as they claim a
need to reduce the club’s impact. And as with shuttered book stores,

movie theaters, and abortion clinics, the injuries here are not merely
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economic. “The Second Amendment protects . . . intangible and
unquantifiable interests. Heller held that the Amendment’s central
component is the right to possess firearms for protection. Infringements
of this right cannot be compensated by damages.” Ezell, 654 F.3d at 699
(citation and footnote omitted).

Moreover, beyond Defendants’ default on the merits, there is also the
matter of a judgment already establishing that this particular club' is not
a nuisance. This would make Defendants’ task harder still. They must
establish that the challenged provisions are necessary to protect other
land uses, but a court has already found that the club is compatible with
its neighbors.

Under the Full Faith and Credit Act, 28 U.S.C. § 1738,

[flederal courts give preclusive effect to issues decided by state courts,

to not only reduce unnecessary litigation and foster reliance on

adjudication, but also promote the comity between state and federal
courts that has been recognized as a bulwark of the federal system.

Metro. Edison Co. v. Pa. PUC, 767 F.3d 335, 350 (3d Cir. 2014) (internal

'Just because the management has changed does not mean that
this case concerns “the activities of a different gun club.” Response at 15.
This is the same parcel of land, owned and operated by members of the
same family, hosting the same activities. Exh. A, 1114-15, 31.

8
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quotation marks omitted). “We must give the acts of Pennsylvania’s
courts the same full faith and credit in federal court that they would
enjoy in Pennsylvania’s courts.” Greenleaf v. Garlock, Inc., 174 F.3d 352,
357 (3d Cir. 1999) (citation omitted).

Pennsylvania’s Supreme Court applies issue preclusion when:

(1) the issue decided in the prior case is identical to the one presented
in the later action;

(2) there was a final adjudication on the merits;

(3) the party against whom the plea is asserted was a party or in
privity with a party in the prior case;

(4) the party . . . against whom the doctrine is asserted had a full and
fair opportunity to litigate the issue in the prior proceeding; and

(5) the determination in the prior proceeding was essential to the
judgment.

Metro. Edison, 767 F.3d at 351 (internal quotation marks and footnote
omitted).

Robinson Township’s failed nuisance action against the club, and each
and every factual and legal finding made by the Court of Common Pleas,
is fully binding here to the extent that Robinson Township might claim

the club, as operated historically, would pose any sort of harm:
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(1) an essential issue here is the exact issue decided by the state
court—whether the club is compatible with neighboring land uses;

(2) the state court entered a final adjudication on the merits;

(3) Robinson Township is the same Robinson Township that brought
the prior action;

(4) it had a full and fair opportunity to litigate its action; and

(5) the issue of the club’s compatibility was essential to the judgment.

It simply does not matter that the previous action was not brought
under the Second Amendment, or that the club is under new
management. Defendants claim the club must be restricted because it
harms the community. The judgment it lost reflects a different reality.

In any event, Defendants’ failure to address the merits of a
presumptively valid claim against them suffices to establish a likelihood
of success. And under the circumstances of this constitutional case, the
other preliminary injunction elements inexorably follow.
ITI. THE CASE SHOULD BE ASSIGNED TO A JUDGE WHO IS OPEN TO IT.

Defendants’ focus on the lack of extrajudicial facts evincing bias is
misplaced. Reassignment pursuant to 28 U.S.C. § 455(a) requires an

extrajudicial indication of bias; reassignment pursuant to 28 U.S.C. §

10
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2106, the only authority Plaintiffs invoke, does not. Arrowpoint Capital
Corp. v. Arrowpoint Asset Mgmt., LLC, 793 F.3d 313, 329 (3d Cir. 2015).

It would have been better had the District Court merely
“rubberstamped [Defendants’] arguments.” Response at 17. Presumably,
had Defendants made these arguments, Plaintiffs would have at least
been afforded an opportunity to oppose them, even if in vain.

This request is not the product of Plaintiffs’ “displeasure.” Response
at 18. Of course Plaintiffs are displeased that the case was pre-decided,
that the judge did not conduct the proceedings contemplated by this
Court’s mandate, and that the judge would engage in untethered
supposition to ignore, at the pleading stage, a previous judgment in
Plaintiffs’ favor respecting a critical issue. By the same measure, it would
please Plaintiffs to have the case assigned to a judge who has not
expressed the view that all laws have a reasonable constitutional fit.

But the issue is not what pleases or displeases anyone. The issue is
that “a reasonable person, with knowledge of all the facts, would
conclude that the judge’s impartiality might reasonably be questioned.”

Arrowpoint, 793 F.3d at 329. On remand, the judge could only rule for

11
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Defendants upon concluding that they have met their burden of proving
constitutional fit. But the judge has twice refused to accept that
Defendants carry any burden at all, and has now dismissed the case sua
sponte upon expressing the view that everything fits. Plaintiffs request
re-assignment only most reluctantly—because it appears they have no
choice, and because a reasonable observer might look at this record and
form similar doubts.
CONCLUSION
The motion should be granted.
Dated: May 22, 2020 Respectfully submitted,
Alan Gura
Alan Gura (Va. Bar No. 68842)
GURA PLLC
916 Prince Street, Suite 107

Alexandria, VA 22314
703.835.9085/703.997.7665

Counsel for Appellants
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