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REPLY BRIEF
SUMMARY OF ARGUMENT

Defendants continue to rely on a material misquotation of precedent
that omits the scrutiny portion of the heightened scrutiny test. Plaintiffs
have pointed this out before to no avail. But the law remains the law.

Defendants pose other unpersuasive arguments. They misread the
facts. They complain that Plaintiffs sued instead of complying with the
ordinance. They denigrate the importance of range training and
commerce in arms. Their amici throw in the kitchen sink, from dredging
up Drummond’s uncle’s criminal history to claims that District of
Columbia v. Heller, 554 U.S. 570 (2008) was wrongly decided and should
thus be ignored. Together with the District Court’s commitment to
upholding any reliance on the police power as having a reasonable
constitutional fit, the case illustrates how the Second Amendment
remains a “second-class right,” McDonald v. City of Chicago, 561 U.S.
742, 780 (2010), “singled out for special—and specially unfavorable—
treatment,” id. at 779-80. Drummond’s preliminary injunction motion

has not been considered for over two years.
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But the main issue here is simple. Just as Defendants and their amici
cannot change the facts on appeal, they cannot change precedent by
misquoting it. Acknowledging that Defendants must justify restrictions
of fundamental rights suffices to grant the preliminary injunction, and
again remand the case, preferably to a judge who has not pre-decided it.

ARGUMENT

I. DEFENDANTS’ MISQUOTATION OF PRECEDENT CANNOT ELIMINATE
THE SCRUTINY REQUIREMENT.

Defendants face a problem: just about every precedent describing
heightened scrutiny, be it strict, intermediate, or something in between,
holds that the government must demonstrate some appropriate fit
between the challenged regulation and its objective.

The required closeness of the fit and importance of the government’s
interest change with the level of scrutiny, but the basic gist of the matter
always remains. Courts must “scrutinize” the relationship between what
the government seeks to accomplish, and how far it goes. Arguing about
the level of scrutiny is pointless if there is no actual scrutiny—no
particular objective, no evidence showing whether and to what extent the

law serves that objective, no examination of that relationship.
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The Defendants escaped this reckoning in the District Court, which
accepted that any use of the police power inherently possesses a
constitutional fit. That was error, but this appeal is de novo. How might
Defendants overcome the uniform command of precedent that
heightened scrutiny requires... scrutiny?

By misquoting precedent to omit scrutiny. And not for the first time.

Here is how Defendants quote precedent to define the relevant test:

In First Amendment claims, the “reasonableness” of any such time,
place, and manner restriction will be determined by whether the
regulation “leave[s] open ample alternative channels for
communication. . . ” McCullen v. Coakley, 573 U.S. 464, 477 (2014).
Restriction on speech may be invalid if the “remaining modes of
communication are inadequate”, but the First Amendment “does not
guarantee the right to employ every conceivable method of
communication at all time and in all places.” Members of City Council
v. Taxpayers for Vincent, 466 U.S. 789, 812 (1984).

Appellees’ Br. 14.
Here is what McCullen actually provides, with the essential portions
omitted by Defendants emphasized:

[E]ven in a public forum the government may impose reasonable
restrictions on the time, place, or manner of protected speech,
provided the restrictions “are justified without reference to the
content of the regulated speech, that they are narrowly tailored to
serve a significant governmental interest, and that they leave open
ample alternative channels for communication of the information.”
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McCullen, 573 U.S. at 477 (quoting Ward v. Rock Against Racism, 491
U.S. 781, 791 (1989)) (emphasis added); Clark v. Community for Creative
Non-Violence, 468 U.S. 288, 293 (1984).

Vincent also contained more than what Defendants would let on.
There, the Supreme Court asked “whether the scope of the restriction on
appellees’ expressive activity is substantially broader than necessary to
protect the City’s interest in eliminating visual clutter,” or whether the
regulation was “narrowly tailored to serve that interest.” Vincent, 466
U.S. at 808 (citations omitted).

Where time, place, or manner are concerned, the availability of ample
alternatives is an additional requirement. It is not, as the District Court
erroneously believed and Defendants assert here, the only requirement.
For the government to meet its burden, it is never enough that people
can take their freedom elsewhere. Schad v. Mt. Ephraim, 452 U.S. 61,
76-77 (1981); Ezell v. City of Chicago, 651 F.3d 684, 697 (7th Cir. 2011).

If this seems familiar, that is because Defendants have previously
misquoted McCullen, and Plaintiffs have noted the error. See Reply Br.

in Support of Summ. Reversal, Dkt. 15, at 4-5. The omission is material.
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Of course it takes more than the availability of alternatives to render
even a time, place, or manner regulation constitutional. In Vincent, for
example the Supreme Court relied upon the fact that “[t]he District
Court found that the signs prohibited by the ordinance do constitute
visual clutter and blight.” Vincent, 466 U.S. at 808. Here, in contrast,
Defendants do not deny that they failed to offer an argument as to why
their ordinance passes scrutiny. Nor do Defendants deny that they failed
to supply evidence for an argument. They merely echo the District
Court’s error that reciting the generalized goals of the police power gives
every regulation a reasonable fit. “The Defendants’ objective behind the
ordinance was and is reasonable, not only due to the important
governmental interest behind them, but because of the inherent
commercial nature of the gun range activity.” Appellees’ Br. 17. In other
words, any regulation of “inherently commercial” activity is
constitutional.

That is decidedly not what the First Amendment doctrines that
Defendants lean on provide for bookstores and movie theaters. This is

not how courts approach the regulation of abortion clinics, which are
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also, in a sense, commercial enterprises. Self-serving platitudes about the
abstract importance of government do not satisfy constitutional scrutiny,
of any kind, with respect to any right.

Giffords attempts to defend this complete lack of scrutiny by noting
that the Supreme Court sometimes permits reliance on “studies and
anecdotes pertaining to different locales altogether, or even, in a case
applying strict scrutiny, to justify restrictions based solely on history,
consensus, and simple common sense.” Giffords Br. 19 (quoting
Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 555 (2001) (internal
quotation marks omitted).

Very well. Where are the studies and anecdotes? Where is the history
and “consensus” and “simple common sense” regarding these very
unusual, perhaps unique restrictions? Not in the record, not in any
briefing, and not in the District Court’s opinion. Giffords looks to Drake
v. Filko, 724 F.3d 426 (3d Cir. 2013) for support, but as it acknowledges,
that Court had before it “conflicting empirical evidence” regarding
constitutional fit. Giffords Br. 19 (citing Drake, 724 F.3d at 439). Here,

there is nothing to which a court may defer.
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Notably, Giffords ignores the other relevant language from Lorillard.
The commercial speech test applied in that case

requires that the speech restriction directly and materially advance

the asserted governmental interest. This burden is not satisfied by

mere speculation or conjecture; rather, a governmental body seeking
to sustain a restriction on commercial speech must demonstrate that
the harms it recites are real and that its restriction will in fact
alleviate them to a material degree.

Lorillard, 533 U.S. at 555 (internal quotation marks omitted).

Defendants have not come close to satisfying this standard.

II. 'THE STANDARD OF REVIEW IS IRRELEVANT.

The word “ancillary” appears nowhere in Heller or McDonald. Nor
does it appear in any of this Court’s opinions with respect to Second
Amendment rights. Yet Defendants use this word nine times to
denigrate Plaintiffs’ rights in arguing for a lower standard of review.

Of course, purchasing and training with arms are as “ancillary” to the
Second Amendment as bookstores and literacy education are to the First.
Limiting people’s ability to acquire and remain proficient in the use of
guns directly impacts the Second Amendment’s “core lawful purpose of

self- defense.” Heller, 554 U.S. at 630. But no matter: this appeal does

not turn on the precise standard of review. With reference to Plaintiffs’
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Second Amendment rights, the only relevant adjective is “fundamental.”
McDonald, 561 U.S. at 778; Heller, 554 U.S. at 593. Even if the required
heightened scrutiny is “only” intermediate, Defendants must still meet
an evidentiary burden.

III. DEFENDANTS AND GIFFORDS’ ARGUMENTS WITH THE COMPLAINT’S
FACTUAL ALLEGATIONS ARE IRRELEVANT.

Throughout their brief, Defendants assert facts contradicting those
set out in the complaint. Giffords adds a few new, speculative facts
inconsistent with the Complaint as well. On a motion to dismiss, such
assertions cannot be credited. Nonetheless, to the extent these improper
assertions find their way into Defendants’ arguments and may impact
the Court’s understanding of what happened here, some response is
warranted.

Without citation, Defendants assert that Drummond’s “[a]pplication
made no mention of operating a center-fire rifle range, or selling guns or
ammunition.” Appellees’ Br. 5. They claim that the previous litigation
they lost concerned “the activities of a different gun club.” Id. at 23; see

also id. at 22 (“different business activities and different facts”).
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That is incorrect. The complaint: “Drummond advised Dorsey of his
intentions to continue the Club’s operation . . . Dorsey advised
Drummond to write him a detailed description of his plans,” JA65 133;
“Drummond wrote Dorsey a detailed description of his plans and intent
with respect to the range,” id. 134; “Dorsey advised that he required
additional information about the range, so . . . Drummond expanded
upon his earlier submission,” JA66 139. Indeed, the complaint plainly
states that the ordinance was enacted in reaction to his application.
JA65, 135; JA66, 137; JAGT, 142.

Defendants never appealed the District Court’s previous holding that
Plaintiffs’ facial challenge is ripe. JA28. Not that there remains any
question about that legal fact. Nor have Defendants ever argued that the
case is not ripe because Drummond never applied to operate the Club—
an argument that would not only be new on appeal, but that would be
clearly foreclosed at the pleading stage given the complaint’s allegations.

Defendants’ purpose in belatedly claiming that they were somehow
surprised by Drummond’s plans is thus unclear, but it may be related to

their suggestion that Drummond is opening the wrong type of business
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in the wrong location. They complain that Plaintiffs “wish to operate a
commercial gun shop and shooting range on a property not zoned for
such use.” Appellees’ Br. 18. Drummond “made [no] effort” to open a
club “on a commercially-zoned property.” Id. at 5. “[Clommercial
shooting ranges and gun shops are plainly permitted to operate
elsewhere within the Township.” Id. at 25.

As Defendants apparently argue, “Sportsman’s Clubs” and
“commercial shooting ranges” are mutually exclusive. But that has never
been true. Defendants admit that “[p]rior to April 9, 2018, the term
‘Sportsman’s Club’ was not defined,” Appellees’ Br. 3, and that their
code referenced firing ranges at “Sportsman’s Clubs,” which would
occupy no fewer than 40 acres, id. at 3-4. Unsurprisingly, commercial
activity and rifle shooting were always present at this “Sportsman’s
Club.” “The Gun Club operated as much as any ordinary commercial
shooting range.” JA61, 114. When the Township sought to enjoin the
Club’s rifle range as a nuisance, it lost. JA62, 119; JA80-97.

Giffords avers without any record citation or other support that the

only commercial activities at the Club were crimes committed by

10
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Drummond’s uncle (!), suggesting that “Sportsman’s Clubs” were
deemed non-profits in 2006, and further suggesting that all commercial
activities were banned at the Iron City operation. Giffords Br. 6.

The first claim is at war with the Club’s history since 1968 as
recounted in the verified complaint. It cannot be credited here. Taksir v.
Vanguard Grp., 903 F.3d 95, 96-97 (3d Cir. 2018).

Defendants admit that “Sportsman’s Clubs” were undefined until the
challenged ordinance added the non-profit restriction in 2018. Obviously,
this restriction was added for a reason—it did not exist before, and
Defendants wanted to frustrate Drummond’s plans.

The third claim incompletely reads the Iron City decision. As that
court noted, the terms of Iron City’s permit specified that certain
commercial activities were forbidden, and included a catch-all provision.
The court gave it a narrower reading than Giffords suggests:

The use of the language “no other commercial activities” indicates

that the [Township] was aware certain commercial activities related

to the operation of a gun club were permitted to occur. This, of course,
is only logical. A gun club with multiple employees necessary to

operate and extensive facilities to maintain cannot exist without a

source of revenue. The testimony elicited at the hearing shows well
over 90% of Iron City's revenue derives from memberships to the gun

11
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club which Appellees do not object to as impermissible commercial
activity.

JA100.

It may well be true that Defendants would permit Plaintiffs to engage
in some of these activities elsewhere. Plaintiffs always have the option of
complying with whatever laws the government enacts. But that is
irrelevant. There is no question that Plaintiffs have standing to argue
that these restrictions on the activities of “Sportsman’s Clubs” are
unconstitutional. And Plaintiffs would have filed the same lawsuit had
the restrictions been imposed as permit conditions rather than via an
ordinance.

IV. GIFFORDS’ ATTACK ON DRUMMOND’S UNCLE IS IRRELEVANT.

Perhaps sensing that its legal arguments are unpersuasive, Giffords
attacks the character of Drummond’s uncle, Joseph Freund, the
landowner who ran the Club long ago until he was convicted of unrelated
firearms violations. Unrelated, because Drummond is hardly seeking to
run a “criminal operation.” Giffords Br. 5.

Drummond is an upstanding, law-abiding citizen. He seeks to serve

the community by running the legal, constitutionally-protected business

12
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that operated on this land for nearly half a century—before Freund’s
troubles and after—and which included police and military training.
JA61, 1115-16. Giffords’ selective quotation of Appellants’ brief,
suggesting that Drummond would operate the club illegally, omits the
reference to Drummond’s grandfather. It also omits the citation to the
complaint, which details the activities the Club would perform, which
Giffords might only wish were outlawed.

There is no legally relevant point to discussing Freund’s criminal
history. This appears to be a claim of guilt by association, but even
treason cannot work corruption of blood. U.S. Const. art. III, § 3, cl. 2.
In any event, the Township’s dispute with the Club long predates
Freund’s legal problems. It lost the nuisance trial years before Freund’s
convictions. Freund has no role in the Club today, and nothing in the
challenged ordinance addresses his conduct.

Never have Defendants raised Freund’s criminal history, at least
some of which apparently has nothing at all to do with firearms.
Giffords’ suggestion that Defendants are addressing “fraud, theft, and

illegal firearms trafficking,” Giffords Br. 4, is baseless.

13
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V. EVEN WERE THE “NO SET OF CIRCUMSTANCES” RULE APPLICABLE,
PLAINTIFFS STATE A CLAIM UNDER IT.

Giffords has little use for Justice Scalia’s majority opinion in Heller.
But it passes off his opinion in City of Chicago v. Morales, 527 U.S. 41
(1999), endorsing the “no set of circumstances” standard from Salerno v.
United States, 481 U.S. 739 (1987), as controlling law in this case.
Giffords Br. 19, 22.

But Justice Scalia’s Morales opinion is a dissent. Giffords should have
noted that, researched further, and reconsidered its argument.

When Justice Scalia wrote for the Court on this subject, he struck
down a municipal handgun ban on its face, while acknowledging that
many people in Washington, D.C. may lawfully be disarmed. See Heller,
554 U.S. at 635 (holding law unconstitutional, but providing that Heller
must only be permitted to register his handgun “[a]ssuming that [he] is
not disqualified from the exercise of Second Amendment rights”); id. at
626 & n.27 (presumptive lawfulness of felon and mental illness
dispossession).

Indeed, Giffords should have consulted Justice Stevens’s Morales

plurality on the subject. “To the extent we have consistently articulated

14
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a clear standard for facial challenges, it is not the Salerno formulation,
which has never been the decisive factor in any decision of this Court,
including Salerno itself.” Morales, 527 U.S. at 55 n.22 (plurality).
Salerno’s alleged standard is “dictum.” Id.

To the extent that Salerno is at least in tension with Heller—after all,
virtually every firearm restriction may be valid as against people
disqualified from exercising Second Amendment rights—it should not be
surprising. This Court has acknowledged, for example, that Salerno is
inapplicable to abortion rights cases. Planned Parenthood v. Farmer, 220
F.3d 127, 142-43 (3d Cir. 2000). Indeed the Supreme Court has backed
away from Salerno in other contexts, reformulating the facial challenge
test as one inquiring into a statute’s “plainly legitimate sweep.” Wash.
State Grange v. Wash. State Republican Party, 552 U.S. 442, 449 (2008)
(internal quotation marks omitted). That standard more accurately
describes Heller’s outcome. “Which standard applies in a typical case is a
matter of dispute.” United States v. Stevens, 5569 U.S. 460, 472 (2010).

This Court has acknowledged the evolution of the facial challenge

standard. “To ultimately succeed on the merits, a plaintiff theoretically

15
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has ‘to establish that no set of circumstances exists under which [the
ordinance] would be valid, or that the [ordinance] lacks any plainly
legitimate sweep.’” Bruni v. City of Pittsburgh, 824 F.3d 353, 362 (3d
Cir. 2016) (quoting Stevens, 559 U.S. at 472) (emphasis added).

The correct standard here is “plainly legitimate sweep,” but “no set of
circumstances” yields the same result. There is no set of circumstances
under which a legitimate public safety interest can be advanced by
barring gun clubs from making a profit. Defendants have failed to even
hypothecate a situation where the club’s for-profit status is itself
harmful. Nor is there a set of circumstances under which otherwise
appropriate center-fire rifle ranges on 40 acre lots can be prohibited. The
ordinance already requires that rifle ranges at clubs be safe, see
Robinson Twp. Zoning Ord. Art. 3, § 17(C), and the challenged law does
not bar all center-fire rifle practice in IBD districts—just at
“Sportsman’s Clubs.” If these restrictions have a constitutional fit, it is

far from obvious. Defendants must prove that fit, with evidence.

16



Case: 20-1722 Document: 44 Page: 24  Date Filed: 09/03/2020

VI. AwmIcr’'S NEW ARGUMENTS ON APPEAL LACK MERIT.

Amici raise several entirely new arguments for the first time here,
none of which have any merit.

A. Plaintiffs’ Claims Pass Step One.

This much was all-but decided in the previous appeal, confirmed by
the District Court, and neither cross-appealed nor otherwise contested in
Defendants’ brief: Plaintiffs claims pass step one, because “the
challenged law imposes a burden on conduct falling within the scope of
the Second Amendment’s guarantee.” United States v. Marzzarella, 614
F.3d 85, 89 (3d Cir. 2010). It is specious to claim that commerce in arms,
and maintaining proficiency in arms, is somehow not protected by the
Second Amendment.

But Giffords tries nonetheless. First, it leans on Salerno for the
proposition that facial challenges carry a heightened pleading standard,
requiring plaintiffs to anticipate and foreclose all potential constitutional
applications of the challenged provision. Giffords Br. 22-24. That is quite
simply untrue, for two reasons.

First, the Supreme Court flatly rejected the notion:

17
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[T]he distinction between facial and as-applied challenges is not so
well defined that it has some automatic effect or that it must always
control the pleadings and disposition in every case involving a
constitutional challenge. The distinction is both instructive and
necessary, for it goes to the breadth of the remedy employed by the
Court, not what must be pleaded in a complaint.

Citizens United v. FEC, 558 U.S. 310, 331 (2010) (citation omitted)
(emphasis added). Second, such a rule would require plaintiffs to win
their case at the pleading stage, and impermissibly shift the burden to
them to disprove constitutionality. But it is the government that carries
the burden of surviving heightened scrutiny.

Giffords next avers that Defendants’ regulations are presumptively
lawful, because they concern commercial restrictions and the location of
gun stores and ranges. Giffords Br. 25. The argument is frivolous.
Marzzarella foreclosed the notion that commercial restrictions are
presumptively lawful. “Commercial regulations on the sale of firearms do
not fall outside the scope of the Second Amendment under this reading,”
because “a categorical exception for [commercial] restrictions . . . would
be untenable under Heller.” Marzzarella, 614 F.3d at 92 n.8. Under
Marzzarella, finding a commercial regulation “presumptively lawful”

would require a court to “examine the nature and extent of the imposed

18
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condition,” id., that is, to find some Framing Era analogue that shows it
to be “longstanding.” Heller, 554 U.S. at 626. Where is the Framing Era
zoning law that bars rifle ranges from ranges determined to be safe?
Where is the law, from any time or place, that forbids gun clubs from
making a profit? Stretching “laws forbidding the carrying of firearms in
sensitive places such as schools and government buildings,” id., to cover
any regulation as to the location of any Second Amendment activity is
quite a feat. Oddly, Giffords seeks support for that proposition in Bonidy
v. U.S. Postal Serv., 790 F.3d 1121, 1130 (10th Cir. 2015). But the cited
page is to Judge Tymkovich’s dissent, citing the sensitive place
exemption as support for a right to carry guns in public for self-defense
in the context of arguing for permitting guns in a post office parking lot.
This is hardly supportive of banning rifle shooting at a gun club.
Giffords’ claim that GPGC does not encompass Second Amendment
activity is also spurious. Plaintiffs would agree that “there is no Second
Amendment right to operate a commercial gun store or range in a
location of the operator’s choosing,” Giffords Br. 26 (emphasis added), if

the operator chooses a location that may be properly restricted under

19
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constitutional standards. There is also no right to erect a church or
abortion clinic in any place of one’s choosing, but that does not diminish
those rights. As for Gifford’s reference to Teixeira v. County of Alameda,
873 F.3d 670, 683 (9th Cir. 2017) (en banc), for the proposition that
there is no right to sell guns, Plaintiffs submit that Judge Bea’s dissent,
like the panel opinion in that case, had the better argument. Id. at 698-
99 (Bea, J., dissenting).

As for the claim that Plaintiffs cannot assert the interests of their
customers and members, because supposedly the elimination of the
Greater Pittsburgh Gun Club is an insubstantial burden on people’s
access to Second Amendment rights, Giffords is late to the party. That
was the question litigated in the previous appeal—and resolved in
Plaintiffs’ favor. This Court’s previous opinion resolved the question of
whether the alleged, imagined availability of completely adequate
alternatives to Plaintiffs’ club is a step one question. It is not. The
substantial burden test may be the law of the Second and Ninth Circuits,
but it is not the law anywhere else, including this circuit. See also

Appellants’ Br., No. 19-1394, at 40-47 (Part I1.D).
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B. Heller Is Binding.

Pro se amicus Goldfarb argues “that the Second Amendment is best
read as protecting the right to serve in the militia.” Goldfarb Br. 4. He
“does not rule out the possibility that Heller was correct on some of [the]
issues” he identifies, and concedes that Heller is “binding,” id. at 5, but
asks for the Second Amendment to be read narrowly in light of Heller’s
alleged shortcomings, id. at 6.

To be sure, many people have not reconciled themselves to Heller.
Resistance to the opinion is becoming legendary. Eight years have passed
since observers could persuasively document the fact that Second
Amendment decisions tend to reflect Justice Breyer’s dissent, not
Heller’s majority opinion. Allen Rostron, Justice Breyer’s Triumph in the
Third Battle over the Second Amendment, 80 Geo. Wash. L. Rev. 703
(2012). “[T]he passage of time has seen Heller’s legacy shrink to the
point that it may soon be regarded as mostly symbolic.” Richard Re,
Narrowing Supreme Court Precedent from Below, 104 Geo. L. J. 921,
962-63 (2016). “The right to keep and bear arms is apparently this

Court’s constitutional orphan. And the lower courts seem to have gotten
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the message.” Silvester v. Becerra, 138 S. Ct. 945, 952 (2018) (Thomas,
J., dissenting from denial of certiorari).

And here, finally, a brief asks an appellate court to refrain from
enforcing Second Amendment rights because Heller is allegedly wrong. If
“the lower courts are resisting this Court’s decisions in Heller and
McDonald and are failing to protect the Second Amendment,” id. at 950,
it is unsurprising that someone actually asks for such resistance directly.

But this is not the place to argue whether Heller was correctly
decided. Defendants never raised the issue below, and neither did the
District Court. And nothing in this appeal turns on the meaning of “bear
arms,” the subject of Goldfarb’s criticism."

This is litigation, not law review. As far as the Supreme Court is
concerned, the Second Amendment secures a fundamental, individual
right, and it is this Court’s task to determine whether the case’s

dismissal comports with that right. It does not.

'"To be sure, the Supreme Court had plenty of history to rely on for
its individual right reading of “bear arms” within the context of an
Eighteenth Century American constitutional text. See, e.g., Pa. Const.,
Declaration of Rights, art. XIII (1776) (“That the people have a right to
bear arms for the defence of themselves and the state.”).
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VII. PLAINTIFFS ARE ENTITLED TO RELIEF.

That Plaintiffs are likely to prevail on the merits is readily apparent.
Neither before the District Court nor here have Defendants offered a
single substantive word in defense of their regulations. They have made
no effort to show that the Gun Club is incompatible with neighboring
land uses or is in any way dangerous. They have not bothered to explain
why, on 265 rural acres, in a zoning district where everyone else is
allowed to shoot center-fire rifles, a center-fire rifle range cannot be
safely operated. They have not attempted to demonstrate any link
between the nonprofit requirement and public safety.

Moreover, the state court’s judgment in the Township’s nuisance
action against the Club is preclusive. It does not matter that the prior
litigation “was a nuisance action, not a Second Amendment challenge,”
Appellees’ Br. 22; the trial proved that the Gun Club, operated for a
profit and with its center-fire rifle range, is safe and compatible with
neighboring land uses. The judgment precludes the showing that
Defendants would have to make here, to the effect that public safety

justifies the regulations.
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That the ordinance did not exist before is also irrelevant. Defendants
have to show that something has changed, because this Court has before
it the same exact gun club whose operation the state court had already
adjudicated at trial. The notion that Drummond is not in privity with
the three previous operators of the same exact business is difficult to
fathom. It is also irrelevant. The question is not whether Drummond is
in privity with his predecessors, but whether Robinson Township “was a
party or in privity with a party in the prior case,” and whether it “had a
full and fair opportunity to litigate the issue in the prior proceeding.”
Metro. Edison Co. v. Pa. PUC, 767 F.3d 335, 351 (3d Cir. 2014) (internal
quotation marks and footnote omitted). It was, and it did.

Because Plaintiffs’ likelihood of success on the merits is apparent, the
other injunctive relief factors readily follow. Stilp v. Contino, 613 F.3d
405, 409 (3d Cir. 2010). Defendants’ assertion that economic harm is
typically not considered irreparable harm is irrelevant: Plaintiffs do not
contend that their economic injury is irreparable. The violation of
fundamental constitutional rights is irreparable. The claim that

Plaintiffs have “fail[ed] to identify a single individual customer or

24



Case: 20-1722 Document: 44 Page: 32  Date Filed: 09/03/2020

member who would be affected,” Appellees’ Br. 24-25, is puzzling. The
Club had as many as 800 members at one point. JA61, 115. Among the
Second Amendment Foundation’s numerous members who would use
the Club is, of course, William Drummond. JA59, 13; JA71, 157.
Defendants enacted the challenged provisions and are here defending
them precisely because they know that people would use the Gun Club to
exercise Second Amendment rights.

Because violating the Constitution is contrary to the public interest, it
follows that the balance of the equities and public interest prongs favor
Plaintiffs, considering their substantial likelihood of success. Against
this, Defendants offer only that “the property at issue is in close
proximity to residentially zoned districts.” Appellees’ Br. 25 (citing
JA99). The argument is meaningless—the property at issue is in a
district where the shooting of firearms is not restricted for any other
uses, and a court has already found this particular gun club to be safe.

The very concept of zoning rests on the notion that it should not
matter what happens in other zones, because proper zoning groups

compatible uses. If Defendants feel that gun ranges should be kept a
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particular distance from residential districts, they can enact a law to that
effect, keeping in mind that improper distancing requirements for gun
ranges lead to liability. See Ezell v. City of Chicago, 846 F.3d 888 (7th
Cir. 2017).

In the end, Defendants’ public interest arguments only serve to
highlight their failure with respect to likelihood of success. Were the
Gun Club dangerous, its profit/nonprofit status would be irrelevant. And
were there no safe way to operate a rifle range on these 265 acres—recall
that the Township has already long required safe design of gun ranges at
Sportsman’s Clubs, see Robinson Twp. Zoning Ord. Art. 3, § 17(C)—then
the Defendants should have at least attempted to make that showing.
Having failed to make this case before the nuisance court, Defendants
have not made an effort to do so here.

VIII. THE CASE SHOULD BE REASSIGNED.

As Defendants note, “Plaintiffs have failed before the Trial Court now
twice.” Appellees’ Br. 21. But with respect to the Second Amendment
claim, the first “failure” was reversed, and reassignment is only an issue

if the second “failure” is reversed as well. Plaintiffs seek reassignment
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because these “failures”— failures to correctly apply the law and to
consider the evidence—appear bound to continue. Giffords suggests that
this Court should wait for the District Court to grant the motion to
dismiss a third time. Giffords Br. 30. But twice on essentially the same
grounds has been enough.

Plaintiffs again stress that they are unaware of any personal bias or
conflict on the District Judge’s part. There are no temperament issues
whatsoever. And Plaintiffs again admit that the request for
reassignment is an extraordinary remedy. Partiality here refers to the
way the District Judge apparently views the case, or this field of law, not
the parties. As amicus Firearms Policy Center notes, “[e]ven for this
commonly disfavored right, the district court’s treatment of it appears to
be unprecedented.” FPC Br. 17. The reassignment request is not made
casually. Counsel has never requested such re-assignment in 25 years of
practicing law. But the law permits the request, and under the

circumstances, it appears warranted.
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CONCLUSION

The decision below should be reversed, and the case remanded

with instructions to enjoin the challenged provisions.

Dated: September 3, 2020
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