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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

MELYNDA VINCENT,
Appellant/Petitioner,

V.

MERRICK GARLAND, Attorney
General of the United States, and
SEAN REYES, Attorney General of
the State of Utah,

Appellee/Respondent.

MOTION TO ABATE APPEAL
PENDING DECISION FROM
UNITED STATES
SUPREME COURT

Case No. 21-4121

Appellant Melynda Vincent, through counsel, seeks a stay of the briefing

schedule pending a decision from the United States Supreme Court in New York
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Pistol and Rifle Association v. Bruen, (20-843). The Supreme Court heard oral
argument on Bruen on November 3, 2021; a decision is expected in the Summer of
2022.

In the landmark decisions of District of Columbia v. Heller, 554 U.S. 570,
591 (2008) and McDonald v. City of Chicago, 561 U.S. 742, 750 (2010), the Court
held the Second Amendment protects “the individual right to posses and carry
weapons in case of confrontation” and that this right is “fully applicable to the
States.”

The question presented in Bruen is whether this fundamental right extends
outside the home, and therefore whether New York’s denial of an application for
concealed-carry licenses for self-defense violates the Second Amendment.

The question presented in this case — whether laws depriving non-violent
and fully reformed felons from possessing firearms are consistent with the text and
history of the Second Amendment— is different from the question in Bruen. But
the question here has much to gain from the Supreme Court’s ultimate treatment of
the text and history of the Second Amendment. The parties in Bruen, aided by a
legion of amici, have conducted extensive historical research and briefing, with
both sides citing authorities dating back to 1328. Petitioners maintain there is no

historical basis for a law that restricts the fundamental right to carry for self-
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defense outside the home, while supporters of the New York law maintain the right
to self-defense has always been subject to certain restrictions. Senator Mike Lee of
Utah, for example, argued as amici that “any purported limitations on the [Second
Amendment] right must be based on the history and contemporaneous
understandings of the scope of the Second and Fourteenth Amendments.” Brief of
United States Senator Ted Cruz and 24 other U.S. Senators as Amici Curiae
Supporting Petitioners, p. 3. However Bruen is decided, the holding will be
grounded in the right of citizens to bear arms for self-defense and the ability or
inability of legislatures to limit that right.

In addition, one of the unsettled questions after Heller and McDonald is the
appropriate standard of review. Heller was the Supreme Court’s “first in-depth
examination of the Second Amendment.” Heller, 554 U.S. at 635. Heller held the
Second Amendment protects an individual right to self-defense, but it did not
define a standard of review for evaluating Second Amendment claims. Although
Heller rejected an interest balancing test: “We know of no other enumerated
constitutional right whose core protection has been subjected to a freestanding
‘interest-balancing’ approach”, district and circuit courts have applied intermediate
scrutiny and other balancing tests to laws that burden the core of the Second

Amendment. Although Ms. Vincent believes her challenge is viable under
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intermediate or strict scrutiny, if the Bruen decision states a definitive test, such
test would govern this Court’s analysis of the felon dispossession statutes at issue
here.

For the foregoing reasons, the state of the law governing this case will be
uncertain until the Bruen decision issues. Ms. Vincent urges this Court to abstain
from deciding this important case of first impression until it receives the most up-
to-date holding from the Supreme Court.

In addition, it makes little sense for the parties to devote substantial time and
resources to briefing, when the legal support underpinning the briefs could shift
after Bruen. The interests of preserving the parties’ resources, and of preserving
precious judicial resources, weigh in favor of the requested stay.

The United States and the State of Utah do not object to the requested stay.

DATED: November 4, 2021.
/s/ Sam Meziani
Sam Meziani

Jeremy Delicino
Attorneys for Appellant
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Kevin B. Soter

Mark B. Stern

Assistant United States Attorney
950 Pennsylvania Ave. NW
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Attorneys for Merrick B. Garland

/s/ Sam Meziani
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