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In the United States Court of Appeals
for the Third Circuit

William Drummond, et al., No. 20-1722
Plaintiffs-Appellants,
V.

Township of Robinson, et al.,

Defendants-Appellees.

N N N N N N N N N N

APPELLANTS’ MOTION FOR SUMMARY REVERSAL
Plaintiffs-Appellants William Drummond, GPGC LLC, and Second
Amendment Foundation, Inc. (“Plaintiffs”), by and through undersigned

counsel, respectfully move this Court for summary reversal pursuant to
Fed. R. App. P. 27, Third Circuit L.A.R. 27.4, and 1.O.P. 10.6, as there is
no substantial question that the District Court erred.

Plaintiffs further ask that pursuant to 28 U.S.C. § 2016, this Court
instruct the District Court to grant their motion for a preliminary

injunction, and to reassign the matter to a different judge.
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INTRODUCTION

“[Slummary reversal is reserved for clear cases,” including cases
where “the district court’s action is in clear contravention of” this
Court’s preceding opinion in the same matter. United States v.
Wheeling-Pittsburgh Steel Corp., 866 F.2d 57, 58 (3d Cir. 1988).

Such cases are rare. But this is such a case. Entry 42 on the District
Court’s docket is this Court’s mandate. Entry 43 is, for all intents and
purposes, the same opinion this Court vacated by that mandate. The
District Court’s error remains clear. Indeed, this Court has described the
approach now utilized by the District Court as “reducling]” a
fundamental right “to a charade.” Phillips v. Borough of Keyport, 107
F.3d 164, 175 (3d Cir. 1997) (en banc).

Plaintiffs brought suit challenging three Robinson Township,
Pennsylvania regulations aimed at eliminating the Greater Pittsburgh
Gun Club (“GPGC?”), a training, retail, and social center for the shooting
sports that has safely operated on the Drummond family’s rural 265 acre
property for nearly 50 years. The District Court granted Defendants’

motion to dismiss and denied as moot Plaintiffs’ motion for a
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preliminary injunction. This Court affirmed in part, vacated in part, and
remanded for further proceedings. Drummond v. Twp. of Robinson, 784
F. App’x 42 (3d Cir. 2019) (Exh. G).

But upon receiving the mandate, the District Court did not conduct
the required further proceedings. Instead, without inviting or receiving
any further material from the parties, it re-granted the motion to dismiss
that this Court had found lacking, using essentially the same logic that
this Court rejected. In so doing, it purported to apply heightened
scrutiny—at the pleading stage, without evidence, and on a rationale i¢
supplied without notice or an opportunity for Plaintiffs to be heard.
Consequently, it again declined to reach Plaintiffs’ now nearly two-year
old motion seeking relief from ongoing irreparable harm to fundamental
constitutional rights.

Having won this appeal once before, Plaintiffs should obtain summary
reversal. Because Defendants have not attempted to carry their
heightened scrutiny burden, Plaintiffs are entitled to a preliminary
injunction as a matter of law. And because this case arrives here after

the District Court declined to put the Defendants to their burden for the
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second time, having pre-decided and summarily dismissed the case
notwithstanding this Court’s mandate requiring further proceedings,
respectfully, those proceedings should take place before a different judge.
STATEMENT OF FACTS

GPGC has operated for most of the past fifty-three years on about 265
rural acres in Bulger, Pennsylvania. Exh. A, Complaint, R.1, at 1111, 17,
20-21, 29. GPGC historically consisted of a clubhouse and restaurant, as
well as the living quarters of its manager and the manager’s family, four
trap ranges, three skeet ranges, a 25-yard pistol range, a 100-yard rifle-
sighting range, and a 400-yard rifle range. Id. 114. The club sold
memberships, range time, firearms, ammunition, targets, food and
beverage, and other ordinary goods that might be found at any gun range,
as well as shooting training and safety courses, and gun rental. It had as
many as 800 members at any one time, but did not require membership
to use its ranges. Police and military personnel also trained at the club.
GPGC had always allowed the use of ordinary firearms of the kind in
common use for traditional lawful purposes, including pistols, shotguns,

and center-fire rifles up to .50 caliber. Id. 1115-16.



Case: 20-1722 Document: 12-1 Page:5 Date Filed: 05/04/2020

Robinson Township brought a nuisance action against GPGC,
complaining about the discharge of automatic weapons, which soon
ceased; the club’s hours of operation; and projectiles allegedly striking
nearby properties. Id. 128.

GPGC prevailed. See Robinson Twp. v. Greater Pittsburgh Trap &
Skeet Club, Court of Common Pleas, Washington Cnty., Pa., Civil
Division No. 93-4400 (May 9, 1997), Exh. B, R. 1-2. The Court held that
the club did not constitute a nuisance and dismissed the action. Adopting
the club’s proposed findings of fact and law, id. at 1, the Court
determined that the club’s range was safe, that the club was not a
nuisance, that the testimony of the Township’s then-Zoning Officer and
range neighbor, Mark Kramer, was not credible, and that Kramer
harbored personal animus against GPGC’s then-manager. Id. at 9-17.

GPGC ceased operations eleven years later, but was revived in 2016
under new management. Exh. A, 1120-21. Within three months, spurred
by Kramer, Robinson Township revoked the club’s license for various
alleged violations. Id. 1123-25. This effort to close the club also failed in

court. See Iron City LLC d/b/a Iron City Gun Club v. Robinson Twp.,
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Court of Common Pleas, Washington Cnty., Pa., Civil Div. Nos. 2016-
5682, 2016-7073 (April 17, 2017), Exh. C, R.1-3; Exh. A, 1126-27.

When the club closed in 2018, Plaintiff Drummond, grandson of the
club’s founder and nephew of the club’s current owner and previous long-
time manager, leased the land and formed GPGC LLC for the purpose of
operating GPGC much as his grandfather and uncle had. Exh. A, 1129-32.
Drummond is a professional shooter and firearms instructor. Id. 11. He is
also a member of the Second Amendment Foundation, Inc. (“SAF”). Id.
13. Drummond and GPGC LLC would operate the club for his benefit and
enjoyment and that of the general public, including other SAF members.
Id. 157.

Robinson Township, its Zoning Officer, Mark Dorsey, and the
Kramers, among others, took advantage of GPGC’s management change
to again subvert the club’s operation. Dorsey misled and slow-rolled
Drummond’s efforts to submit required paperwork while the Township
prepared a new ordinance rendering Drummond’s operation of the club

impossible. Id. at 1133-54.



Case: 20-1722 Document: 12-1 Page: 7  Date Filed: 05/04/2020

Notwithstanding GPGC’s historic operation as a for-profit enterprise,
the ordinance defined a “Sportsman’s Club” as “a non-profit entity
formed for conservation of wildlife or game, and to provide members with
opportunities for hunting, fishing or shooting.” Id. 147; Robinson Twp.
Zoning Ord. Art. 4, § 42."

The Zoning Code had long required GPGC to “illustrate that the
design and direction of all firing lanes shall not present a danger to public
health and safety,” and “show adherence to best design practices, such as
the National Rifle Association’s NRA Range Source Book to ensure
safety.” Robinson Twp. Zoning Ord. Art. 3, § 17(C). “Other intensive uses
shall present a plan to minimize any noise created by activities through
buffering, acoustic engineering or topography.” Id. This much remains
unchanged. But the new ordinance also limited “[o]Jutdoor shooting
activities” at “Sportsman’s Clubs” so as to exclude center-fire (over .22
caliber) rifle shooting. Id. § 17(D). The definition of “Sportsmen’s Clubs”

has since been amended to make Section 17(D)’s “outdoor shooting

'"The newly recodified Ordinance’s section numbers, as posted on
the Township’s website (https://robinsonpa.gov/ordinances/) are not
sequential.



Case: 20-1722 Document: 12-1 Page: 8  Date Filed: 05/04/2020

activities” the only activities permitted at “Sportsmen’s Clubs.” Id. Art.
4,8 427

By defining “Sportsman’s Clubs” as non-profit uses, and by narrowly
prescribing the activities now permitted at “Sportsman’s Clubs,”
Robinson Township has effectively barred Plaintiffs’ operation of the
club. Exh. A, 1150-51.

PROCEDURAL HISTORY

Drummond, GPGC, and SAF sued Robinson Township and Dorsey,
seeking declaratory and injunctive relief against the new restrictions, as
well as compensatory damages. Plaintiffs claimed that the profit and rifle-
shooting bans, facially and as-applied to them, their customers and
members, violate the Second Amendment by barring GPGC’s operation.
Exh. A at 14-16 (Counts I and II). They further alleged that the
Township violated the Second Amendment by repealing GPGC’s right to
operate as a principal permitted use, id. 16-17, and also brought equal

protection and due process claims, id. 17-19.

’The ordinance also reclassified “Sportsman’s Club” from a
principal permitted to a conditional use within its district. See Robinson
Twp. Zoning Ord., Table 208(A); see also Exh. A 147.

7
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Plaintiffs moved for a preliminary injunction. Defendants moved to
dismiss the complaint.

1. Defendants’ Arguments

With respect to the first two Second Amendment claims, Defendants
offered that the claims were unripe, Exh. D, Defendants’ Br. on Motion
to Dismiss, R.27, at 6-8; that Plaintiffs lacked standing, id. at 8-13; and
that Plaintiffs Drummond and GPGC have no Second Amendment rights
to provide arms and range time, id. at 13-14.

Defendants’ standing argument relied on the minority position that
only “substantial” Second Amendment burdens are actionable. Teixeira
v. Cnty. of Alameda, 873 F.3d 670 (9th Cir. 2017) (en banc); United States
v. DeCastro, 682 F.3d 160 (2d Cir. 2012). Per Defendants, Plaintiffs
lacked standing because the complaint “fails to aver that Plaintiffs’
customers and members cannot purchase firearms within the county,”
and “is devoid of any averment that Plaintiffs’ prospective customers/
members are unable to train with center-fire rifles elsewhere in the

County, or that doing so would impose even a minor inconvenience.”

Exh. D at 12-13.
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Defendants’ opposition to the preliminary injunction motion repeated
these arguments. With respect to the balancing of harms, Defendants
added a conclusory assertion that because the challenged provisions are
“aimed at encouraging beneficial growth, while preserving the residential
nature and quality of life of Robinson Township’s citizens,” and GPGC is
close to residential districts, “it is clear that the greater harm would be to
the Township’s constituents.” Exh. E, Opp. to Prelim. Injunction Motion,
R. 30 at 15 (citations omitted). Their only evidence as to the merits: a
listing of other gun stores. R.27-9.

Defendants did not otherwise contest the Second Amendment claims.
They did not offer a regulatory rationale, supported by evidence, arguing
that the non-profit requirement and the center-fire rifle ban satisfied
some level of scrutiny.

2. The District Court’s First Opinion

The District Court granted Defendants’ motion, and denied Plaintiffs’
motion as moot. It found that Plaintiffs have standing, Exh. F at 13, and
that the first two facial Second Amendment claims are ripe, id. at 16.

) &«

However, it accepted Defendants’ “standing” arguments on the merits. It
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held that laws impacting Second Amendment rights are immune from
scrutiny if, in the judge’s view, they “may not significantly impair” or
“may impose no appreciable burden on Second Amendment rights.” Id. at
19-20 (internal quotation marks omitted) (emphasis added).
[Olnly “those restriction that (like the complete prohibition on
handguns struck down in Heller) operate as a substantial burden on
the ability of law-abiding citizens to possess and use a firearm for self-
defense” trigger heightened scrutiny, and thus are within the scope of
the Second Amendment.
Id. at 20 (quoting DeCastro, 682 F.3d at 166). And, per the District Court,
rights are not substantially burdened if “adequate alternative means”
remain for their exercise. Id. at 21 (quoting DeCastro, 682 F.3d at 168).
The District Court viewed the requirement that GPGC operate as a
nonprofit as a “place” regulation, and the prohibition on center-fire rifle
use as a “manner” regulation. Id. at 23. “Accordingly, the determination
of whether any burden imposed is substantial is based on whether
adequate alternatives exist.” Id. “Because Plaintiffs fail to allege a lack of
adequate alternatives, Plaintiffs fail to plead that the burdens imposed by

the [challenged regulations] are substantial. Plaintiffs thus fail to

sufficiently allege that the challenged ordinances are within the scope of

10
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the Second Amendment.” Id. at 23-24. The District Court thus refused to
apply any level of scrutiny. Id. at 24.

With respect to Plaintiffs’ other claims, however, the District Court
did opine on the judgment GPGC obtained against the Township in the
latter’s nuisance claim: it found that the judgment “is not persuasive or
controlling,” because “facts can change” over time. Id. at 28 n.4.

3. This Court’s Opinion

This Court vacated the dismissal of Plaintiffs’ facial Second
Amendment challenges. It held that if the restrictions impact Second
Amendment conduct (step one), the Township bears a heightened
scrutiny burden in justifying those restrictions (step two). Exh. G at 2
(citing United States v. Marzzarella, 614 F.3d 85 (3d Cir. 2010)).

With respect to step one, this Court described as “illustrative”
precedent extending the Second Amendment’s protection to commerce in
arms and firing ranges. Id. at 3 n.8. It further noted that should the
challenged provisions be viewed as time, place and manner restrictions,
such analysis must come at Marzzarella’s second step. Id. at 4. “In light

of our decision to vacate and remand for further proceedings on the facial

11
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Second Amendment claims, Drummond’s preliminary injunction request
is no longer moot to the extent it is based on those claims.” Id. at 5.

4. The District Court’s Latest Opinion

On remand—without any further input from the parties—the District
Court re-granted the motion to dismiss. It held that Plaintiffs satisfied
Marzzarella’s first step, as the challenged provisions “burden conduct
that, though ancillary to the core Second Amendment right to bear arms,
is nonetheless within the scope of the Second Amendment’s protection.”
Exh. H at 6.

Yet at step two, the District Court opined that the challenged
provisions regulate time, place or manner. It offered that “[b]ecause [Art.
4, § 17(D)] limits the types of outdoor shooting activities that may occur
at Sportsman’s Clubs, it thus regulates the manner in which persons may
maintain proficiency in firearm use in IBD Districts.” Id. at 8.° It also
offered that “[Art. 4, § 42] regulates the place where commercial gun

sales and other for-profit commercial gun range activity may occur by

’No regulation forbids the shooting of center-fire rifles in the
district. Just at “Sportsman’s Clubs.” Drummond continues to shoot
center-fire rifles on the property, as do his neighbors on their properties.

12
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limiting Sportsman’s Clubs to nonprofit activities.” Id.* And, the District
Court opined, “[t]he Township’s stated objective for these regulations—
nuisance prevention and protecting the public health, safety and welfare
of its residents—is an important one, much like the defendant-city’s
interest in preventing the secondary effects of adult theaters in Renton.”
Id. (citing City of Renton v. Playtime Theaters, Inc., 475 U.S. 41 (1986)).°

Citing its previous opinion, the District Court offered that restricting
commercial use and rifle types relate to “land use intensity.” Id. at 9.
Accordingly, in its view, such regulations automatically have a reasonable
intermediate scrutiny fit. The entire analysis:

“Regulations addressing intensity of land use relate directly to, and
thus reasonably fit with, nuisance prevention and protecting the public
health, safety and welfare of its residents.” Id. at 9 (emphasis added).

The District Court then opined that “Plaintiffs do not plead any facts

that show a lack of commercial gun ranges or gun ranges where

“The provision originally did not prohibit any particular GPGC
activities, provided the club was operated as a nonprofit.

‘The Township did not state these generalized objectives in briefing
a heightened scrutiny argument.

13
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center-fire rifles may be fired within the Township. In fact, commercial
outdoor shooting ranges are allowed in other zones, indicating that there
are alternative channels within the Township through which the Second
Amendment conduct at issue here can occur.” Id. at 9. Per the District
Court, the supposed availability of alternatives defeated the challenge. Id.
SUMMARY OF ARGUMENT

On remand, the District Court merely applied the thinnest veneer of
heightened scrutiny terminology to its previous opinion. There is no
actual scrutiny of any kind in this reformulation, no substantive
difference between the District Court’s vacated opinion and its latest
work. Previously, the District Court dismissed the case because the
potential availability of alternatives supposedly meant that the
restrictions’ burden was insubstantial. Ordered by this Court to apply
heightened scrutiny, the District Court again dismissed the case on
account of supposed adequate alternatives—only now, adding a sentence
to the effect that all regulations, per se, reasonably fit wholesome goals.

The first opinion held that only complete prohibitions can violate the

Second Amendment; anything less is an insubstantial burden. The

14
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second opinion held that all regulations with asserted legitimate goals
“thus [have] reasonable fit,” Exh. H at 9, and any hypothetical
alternative ends the inquiry. These are the same thing. Neither opinion
weighed the Defendants’ evidence, which has not been submitted, against
their rationale, also missing.

Recitation of the police power does not instantly satisfy—at the
pleading stage and without evidence—heightened scrutiny. Of course the
Township would, if given the chance, assert that its laws are wholesome
and promote the public good. It would never assert that this is but the
latest chapter in what a state court determined to be the product of a
personal grudge. But it seems quite doubtful that this Court remanded
the case just so that the District Court would bless the Township’s
motives before re-dismissing on account of supposed adequate
alternatives. Marzzarella requires much more. This situation now calls
for summary reversal.

It is also time to end Plaintiffs’ nearly two-year wait for a ruling on
their motion for a preliminary injunction. Plaintiffs have made an

overwhelming case on the merits in 2018. Considering their irreparable

15
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harm, the balance of the equities, and the public interest in enforcing the
Constitution, there is no point in further delay.

Finally, after much reflection, Plaintiffs are constrained to ask that
this case be reassigned to a different District Judge. This request is not
made lightly. To be sure, the record is free of explicit expressions of
hostility by the District Court. But the record is not free of partiality. The
judge has repeatedly declined to put the Defendants to their proof, and
appears to have disregarded this Court’s mandate in having again
declared that the Second Amendment cannot be violated short of a
complete, Heller-style prohibition. Asked to conduct a heightened
scrutiny analysis, the judge declared that virtually all laws claimed to be
well-intentioned thus have a reasonable fit. And the judge has already
signaled that even Plaintiffs’ previous judgment against the Township
would be disregarded. A reasonable observer would question whether a
judge purporting to apply heightened scrutiny in dismissing a case before
the defense has submitted any briefing or evidence on the subject, while
refusing to give any weight to a previous judgment in Plaintiffs’ favor,

would ever be open to Plaintiffs’ arguments should they be opposed.

16
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ARGUMENT

I. THE DISTRICT COURT CLEARLY ERRED IN REFUSING TO APPLY
HEIGHTENED SCRUTINY.

This Court reviews motions to dismiss de novo. It presumably did not
vacate the District Court’s previous decision simply for lacking a sentence
declaring all regulations reasonable. Rather, this Court vacated the
previous decision because heightened scrutiny analysis is actually
required. That cannot happen at the pleading stage, where the Plaintiffs’
allegations are presumed true and the Defendants have no evidence, or
even a rationale for the laws.

The District Court’s assertion that regulations have a “reasonable fit”
if they are of a type that may serve police power goals is remarkable.
Even intermediate scrutiny requires a fit “whose scope is in proportion to
the interest served,” employing “a means narrowly tailored to achieve the
desired objective.” Bd. of Trs. v. Fox, 492 U.S. 469, 480 (1989) (internal
quotation marks omitted). A fit is not reasonable just because the
government asserts an important interest. A fit is “reasonable” if “the

law does not burden more conduct than is reasonably necessary.” Ass’n of

N.J. Rifle & Pistol Clubs v. AG N.J., 910 F.3d 106, 119 (3d Cir. 2018)

17
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(quoting Drake v. Filko, 724 F.3d 426, 436 (3d Cir. 2013)); Marzzarella,
614 F.3d at 98.

And regardless of the scrutiny level, “the Government bears the
burden of proof on the appropriateness of the means it employs to further
its interest.” Binderup v. Atty. Gen’l, 836 F.3d 336, 353 (3d Cir. 2016) (en
banc) (citations omitted). Robinson Township needs “actual evidence, not
just assertions,” to establish the proper fit between the challenged
provisions and legitimate goals. Ezell v. City of Chicago (“Ezell 1I”), 846
F.3d 888, 894 (7th Cir. 2017). It cannot “invoke [its] interests as a
general matter and call it a day.” Id. at 895. Perforce neither may a court
do so on its behalf.

Appellate courts have consistently vacated decisions that rejected
Second Amendment challenges absent sufficient evidence. See Ezell 11,
supra; Heller v. District of Columbia, 670 F.3d 1244, 1259 (D.C. Cir.
2011) (“the District needs to present some meaningful evidence, not mere
assertions, to justify its predictive judgments”); Ezell v. City of Chicago
(“Ezell I”), 651 F.3d 684, 709 (7th Cir. 2011) (“At this stage of the

proceedings, the City has not come close to satisfying this standard . . .

18
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[it] presented no data or expert opinion to support the range ban, so we
have no way to evaluate the seriousness of its claimed public-safety
concerns”); United States v. Chester, 628 F.3d 673, 683 (4th Cir. 2010)
(“[t]he government has offered numerous plausible reasons why the
disarmament of domestic violence misdemeanants is substantially related
to an important government goal; however, it has not attempted to offer
sufficient evidence to establish a substantial relationship between [18
U.S.C.] § 922(g)(9) and an important governmental goal”).

Drake appears to be the only exception to this rule. There, a divided
panel rejected a Second Amendment challenge not just at step one, but
also at step two, on a motion to dismiss. But it did so because the
challenged law long anteceded Heller, and allegedly “New Jersey’s
legislators could not have known that they were potentially burdening
protected Second Amendment conduct.” Drake, 724 F.3d at 438; but see
id. at 453-54 (Hardiman, J., dissenting). That explanation is unavailable
here, as the challenged provisions were enacted in 2018.

Even were these time, place and manner regulations, the existence of

alternatives is irrelevant if the regulatory fit is absent. Drawing upon the

19
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Supreme Court’s holding that “one is not to have the exercise of his
liberty of expression in appropriate places abridged on the plea that it
may be exercised in some other place,” Schad v. Mt. Ephraim, 452 U.S.
61, 76-77 (1981) (internal quotation marks omitted), the Seventh Circuit
rejected the “profoundly mistaken assumption” that Second Amendment
rights may be violated in one place because they may be exercised
elsewhere. Ezell I, 651 F.3d at 697. And the adequacy of alternatives is
itself an evidentiary question.

Renton hardly sanctions the District Court’s approach. It upheld
regulation upon “detailed findings,” based on “a long period of study and
discussion.” Renton, 475 U.S. at 51 (citations omitted). The trial court
“heard extensive testimony,” including expert testimony; the record
contained “substantial evidence.” Id. (citations omitted). The secondary
effects doctrine requires that Defendants must

identify the justifying secondary effects with some particularity, that

they offer some record support for the existence of those effects and for

the Ordinance’s amelioration thereof, and that the plaintiffs be
afforded some opportunity to offer evidence in support of the
allegations of their complaint. To insist on less is to reduce the First

Amendment to a charade in this area.

Phillips, 107 F.3d at 175. “[A] municipality can[not] get away with

20
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shoddy data or reasoning. The municipality’s evidence must fairly
support the municipality’s rationale for its ordinance,” and plaintiffs may
“cast direct doubt on this rationale, either by demonstrating that the
municipality’s evidence does not support its rationale or by furnishing
evidence that disputes the municipality’s factual findings.” City of Los
Angeles v. Alameda Books, 535 U.S. 425, 438-39 (2002) (plurality
opinion).

Charades are no more proper in the Second Amendment field than in
the First. As the Seventh Circuit declared in striking down restrictive
gun range zoning, “‘[t]here must be evidence to support the City’s
rationale for the challenged regulations; lawyers’ talk is insufficient.”
Ezell I, 846 F.3d at 896 (internal quotation marks omitted).

Here there was not even shoddy data or reasoning—or even “lawyers’
talk.” Indeed—the District Court never even mentioned the concept that
“fit” measures whether the challenged provision restricts more freedom
than necessary. The notion that Plaintiffs have rights never entered its
equation. The resulting decision was based on zero evidence—and

declared in the face of Rule 12(b)(6) standards requiring that Plaintiffs’

21
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allegations be credited, along with all their reasonable inferences. Taksir
v. Vanguard Grp., 903 F.3d 95, 96-97 (3d Cir. 2018). As before, all that
mattered to the District Court was its supposition that alternatives to
GPGC exist. Its opinion is merely a restatement of the vacated
“substantial burden” opinion, and it should be summarily reversed.

II. PLAINTIFFS ARE ENTITLED TO A PRELIMINARY INJUNCTION.

A preliminary injunctive movant “must demonstrate that it can win on
the merits (which requires a showing significantly better than negligible
but not necessarily more likely than not) and that it is more likely than
not to suffer irreparable harm in the absence of preliminary relief.” Reilly
v. City of Harrisburg, 858 F.3d 173, 179 (3d Cir. 2017) (footnotes
omitted). “If these gateway factors are met, a court then considers the
remaining two factors [the equities and the public interest] and
determines in its sound discretion if all four factors, taken together,
balance in favor of granting the requested preliminary relief.” Id.

With respect to constitutional claims, likelihood of success on the
merits all but guarantees that “the other requirements for a preliminary

injunction are satisfied.” Stilp v. Contino, 613 F.3d 405, 409 (3d Cir.

22
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2010). The direct penalization of a constitutional right inflicts irreparable
harm, Hohe v. Casey, 868 F.2d 69, 72 (3d Cir. 1989); Ezell I, 651 F.3d at
699, and “the enforcement of an unconstitutional law vindicates no public
interest.” K.A. v. Pocono Mt. Sch. Dist., 710 F.3d 99, 114 (3d Cir. 2013)
(citation omitted).

As Defendants have not even attempted to meet their heightened
scrutiny burden, Plaintiffs have established their likelihood of success on
the merits. Indeed, it is unclear how Defendants could ever establish the
reasonableness of these regulations. The nonprofit requirement does not
ban any activity, it just bans profit. The provision would not restrain any
of GPGC’s activities were it operated as a charity. The Zoning Code itself
demonstrates the availability of better regulatory fit by imposing safe
range design requirements, and a trial judgment—entitled to full faith
and credit and with res judicata effect—has already established that
GPGC is not a nuisance. Metro. Edison Co. v. Pa. PUC, 767 F.3d 335, 350
(3d Cir. 2014); 28 U.S.C. § 1738. Moreover, the center-fire rifle ban only

bans the firing of rifles at “Sportsman’s Clubs.” It does not ban center-

23
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fire rifle practice on the property or throughout the zone, which continue
constantly.

An injunction would leave Defendants free to regulate GPGC in other
manners as might become necessary. But with respect to these
restrictions, Defendants have already had plenty opportunity to submit
argument and evidence. When fundamental rights are being infringed,
and the defense submits no evidence, two years is long enough to decide a
preliminary injunction motion.

ITI. THIS CASE SHOULD BE REASSIGNED TO A DIFFERENT DISTRICT JUDGE.

This Court should use its inherent supervisory authority to reassign
the case to a different district judge. 28 U.S.C. § 2106; Liteky v. United
States, 510 U.S. 540, 554 (1994).° “The right to trial by an impartial judge
is a basic requirement of due process. To fulfill this requirement—and to
avoid both bias and the appearance of bias—this court has supervisory
authority to order cases reassigned to another district court judge.”
Haines v. Liggett Group, Inc., 975 F.2d 81, 98 (3d Cir. 1992) (internal

quotation marks and citation omitted); c¢f. United States v. Grinnell

‘Plaintiffs are unaware of any extrajudicial indications of bias that
would warrant recusal under Section 455(a).

24
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Corp., 384 U.S. 563, 583 (1966) (statement “manifesting a closed mind on
the merits of the case” would be grounds for disqualifying judge).
Reassignment is further indicated when the District Judge’s conduct of
the case is inconsistent with this Court’s expectations upon initial
remand. United States v. Wecht, 541 F.3d 493, 511 (3d Cir. 2008).

Here, “a reasonable person, with knowledge of all the facts, would
conclude that the judge’s impartiality might reasonably be questioned.”
Arrowpoint Capital Corp. v. Arrowpoint Asset Mgmt., LLC, 793 F.3d 313,
329 (3d Cir. 2015) (internal quotation marks omitted). What else might
be said when a court conducts “heightened scrutiny” at the pleading
stage, without evidence, to vindicate a defense theory it supplies sua
sponte without affording Plaintiffs notice or an opportunity to file a brief,
and in disregard of this Court’s mandate to conduct further proceedings.

“It is a hallmark of partiality for one party not to be put to its
burden.” United States v. Wecht, 484 F.3d 194, 231 (3d Cir. 2007) (Bright,
J., concurring in part and dissenting in part). And that has now
happened here twice. The District Court’s second opinion is consistent

with the first in its disregard for Plaintiffs’ fundamental Second
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Amendment rights. But the second time around, instantly upon remand,
manifests a lack of due process. When a court consults neither evidence
nor a defense rationale before racing to uphold laws under heightened
scrutiny, observers may have little confidence that the court would apply
heightened scrutiny should the government offer a defense—and even
less doubt as to the final outcome. That this occurred on remand is
revealing.

The District Court’s second dismissal is also disquieting considering its
earlier treatment of Plaintiffs’ evidence. The District Court was required
to consider “exhibits attached to the complaint [and] matters of public
record, as well as undisputedly authentic documents if the complainant’s
claims are based upon these documents.” Davis v. Wells Fargo, 824 F.3d
333, 341 (3d Cir. 2016) (internal quotation marks omitted). One would
imagine that the state court’s prior judgment, Exhibit A to the complaint,
would be entitled to full faith and credit, and have res judicata effect. At a
minimum, the previous judgment establishes that the regulations
extinguish a great deal of protected activity without advancing any public

safety interests, and casts doubt on the purity of the Township’s motives.
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If the facts have changed, that was for the Defendants to prove, not for
the District Court to assume. On a Rule 12(b)(6) motion, inferences must
reasonably be drawn in Plaintiffs’ favor, not against them. Bruni v. City
of Pittsburgh, 824 F.3d 353, 371 (3d Cir. 2016).

Plaintiffs accept that litigation offers few guarantees—not of a
particular result, but of due process. Among these is the assignment of a
judge free from even the appearance of bias. Haines, 975 F.2d at 98.
Respectfully, on this record, “a reasonable person . . . would conclude that
the judge’s impartiality might reasonably be questioned.” Arrowpoint,
793 F.3d at 329. Plaintiffs acknowledge that this request is extraordinary,
but the record leaves them little choice, as “[a]ll indicators suggest that
the District Court will refuse to alter its course.” United States v.
Brunson, 416 F. App’x 212, 223 (3d Cir. 2011).

CONCLUSION

The motion should be granted. The decision below should be
summarily reversed, and the case remanded with instructions to grant
Plaintiffs’ motion for a preliminary injunction, and to reassign the case to

a different District Judge.
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