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Red Flag Laws: 
What’s in a Name?

 As of 2020, approximately 18 states had red flag laws.  As of 
2025, 21 plus Washington, D.C. and the U.S.V.I.  

 Lethal Violence Protective Order - Delaware 
 Gun Violence Protective Order - Hawaii
 Extreme Risk Protection Orders (ERPOs) - Oregon, 

Washington, Maryland, Vermont, and Colorado, 
Massachusetts, DC, New York

 Extreme Risk Firearm Protection Orders (ERFPO) - New 
Mexico

 Firearms Restraining Order - Illinois
 Risk Protection Orders – Florida
 Gun Violence Restraining Orders (GVROs) – California, New 

Jersey
 Risk Warrant – Connecticut
 Proceedings for the Seizure and Retention of a Firearm -

Indiana
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 Stopping Mass Shootings or Specific Acts of Violence
 Hawaii: The purpose of this Act is to reduce gun 

deaths and injuries in the State by establishing a 
detailed process that allows a law enforcement 
officer, family or household member, medical 
professional, educator, or colleague to obtain a 
court order to prevent a person from accessing 
firearms and ammunition if the person poses a 
danger of causing bodily injury to the person or 
another.

 Reducing Suicide
 Funding for mental health services not a central 

part of any of these laws. 

What Are the Alleged Purpose 
of ERPO Laws?
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 Triggering/Reporting/Initiating Mechanism
 Ex Parte Commencement
 Burden of Proof – less than criminal, most often 

preponderance or clear and convincing
 High Velocity
 Burden Shifting onto Subject
 Due Process Varies Greatly
 Warrantless Searches or Expedited Warrants to 

Effectuate
 Criminal Penalties for Violating – Subject and 3rd

Parties
 Penalties for Lying to Obtain An Order
 Legal Assistance for Subject – seemingly only 

Colorado. It’s a civil proceeding so no Gideon rights.

Red Flag Law Characteristics
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Who Initiates?
 Law Enforcement – police or prosecutor?
 Mental Health Professionals
 Family Members  - spouses, ex-spouses, children, lovers, cousins, 

how big is the circle?
 School officials

 Hawaii: "Family or household member" means any spouse or 
reciprocal beneficiary, former spouse or former reciprocal 
beneficiary, person with whom the respondent has a child in 
common, parent, child, person related by consanguinity, person 
related by adoption, person jointly residing or who formerly jointly 
resided with a respondent in the same dwelling unit as the 
respondent, person who has or has had a dating relationship, or 
person who is or has acted as the respondent's legal guardian.

 "Family or household member" includes a person who is an adult 
roommate or a co-habitant of a respondent.

 Hawaii also includes co-workers, educators, law enforcement

 Florida and Indiana - law enforcement only
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Who May Petition?
Who May PetitionState

Law enforcement, family members, employers, coworkers, teachers, roommatesCalifornia

Law enforcement, family/household members, medical professionals, educatorsColorado

Law enforcement, family/household members, medical professionalsConnecticut

Law enforcement and family membersDelaware
Law enforcement onlyFlorida
Law enforcement, family/household members, medical professionals, educators, 
colleagues 

Hawaii

Law enforcement and family members Illinois
Law enforcement only Indiana

Law enforcement, family members, doctors, mental health professionals Maryland

Family/household members, gun licensing authorities, law enforcement, 
healthcare providers 

Massachusetts

Law enforcement, family/household members, healthcare providers Michigan

Law enforcement and family members Minnesota
Law enforcement and family/household members Nevada
Law enforcement and family/household membersNew Jersey
Law enforcement onlyNew Mexico
Law enforcement, district attorneys, family/household members, school 
administrators, medical professionals

New York

Law enforcement and family/household membersOregon
Law enforcement onlyRhode Island
States attorneys, family/household membersVermont
Law enforcement and Commonwealth AttorneysVirginia
Law enforcement and family/household membersWashington
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What Is Alleged?
 Risk to Self?
 Risk to Others?
 When?  How Recent? 
 Is Violence an Element or Just Weirdness?
 Overt Act?
 Utterances?
 Animal cruelty?
 Illegal use of drugs?
 Acquisition or attempt to acquire a firearm?
 Reckless use or display of a firearm?
 Related Proceedings?  PFA, Child Custody, 

Divorce, Civil Suits?
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How Long Do They Last?
 Colorado

 Ex Parte – 14 days
 Final – renewable periods up to a year

 Connecticut
 Ex Parte – 14 days
 Final – Petition and hearing required to end

 California
 Temporary – up to 21 days
 Ex Parte – up to 21 days
 Final – renewable periods up to a year

 New Jersey
 Ex Parte – up to 14 days
 Final – Petition and hearing required to end
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Trouble, Big Trouble…Right Here in River City

 It’s still Philip K. Dick’s pre-crime.  
 Extinguishment of a core Constitutional right under a less than 

criminal standard
 Different treatment for firearms rights – Thomas’ “second-class right” 

warning from Friedman v. Highland Park dissent
 Hope v. State (2016), Connecticut Appellate Court 
 Redington v. State (2013), Court of Appeals of Indiana – holding: 

“statute's impairment of owner's right to bear arms, based on 
finding of dangerousness of owner, was not of substantial 
magnitude;”

 Davis v. Gilchrist County Sheriff's Office (2019) Florida First 
District Court of Appeal

 Criminalization of mental health
 Police don’t like it – kicking doors of known gun owners who are 

allegedly in extremis
 Very little enforcement for abusive initiation
 Asymmetric power to initiate with burden shifting onto subject of 

ERPO
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Pennsylvania – Proposed HB 2227
 Prime sponsor was an embattled moderate suburban 

Philadelphia Republican – he was open to dialogue.
 Problem: Criminal in nature – modifies title 18, our 

criminal statues, not title 50 our mental health statutes.
 Problem: Created a new, different third high velocity 

Pennsylvania mechanism where civil rights could be 
administratively restricted.  

 Problem: Different definitions, commencement 
mechanisms, standards of law, procedures, affidavit 
requirements, firearms relinquishment requirements, 
procedures for return of firearms and penalties.  

 Problem: Near simultaneously or rapid sequence use of 
all three procedures is permitted, creating an immense, 
sudden economic and procedural burden on an 
otherwise ordinary citizen who has not necessarily been 
charged with or convicted of a crime. 

 Let’s get specific…
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Proposed HB 2227 – What They Heard Us On

 Service has to be made before the order comes into 
effect. 

 Time to prepare/right to continuance for short notice.
 Right to counsel.
 Downgrading of many of the criminal penalties – no 

M1’s.
 Civil damages can be awarded to persons subject to 

ERPO if the person swearing out the ERPO lied or 
abused process to get an ERPO. 

 No door kicking to seize firearms.  “A law 
enforcement officer or sheriff serving an extreme 
risk protection order shall request that all firearms 
and any firearms license in the respondent's 
possession or control be immediately relinquished 
into the custody of the law enforcement officer or 
sheriff.”
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Proposed HB 2227 – Problematic Definitions
 "Family or household member."  Spouses or 

persons who have been spouses, persons living as 
spouses or who lived as spouses, parents and 
children, other persons related by consanguinity or 
affinity, current or former sexual or intimate partners
or persons who share biological parenthood.

 "Law enforcement officer."  An officer of the United 
States, of another state or political subdivision 
thereof or of the Commonwealth or political 
subdivision thereof who is empowered by law to 
conduct investigations of or to make an arrest for an 
offense enumerated in this chapter or an equivalent 
crime in another jurisdiction and an attorney 
authorized by law to prosecute or participate in the 
prosecution of such offense.
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Proposed HB 2227 – Problematic Definitions
 "Firearms license" or "license."  A concealed carry 

license issued under 18 Pa.C.S. § 6109 (relating to 
licenses), safekeeping license issued under 23 
Pa.C.S. § 6108.3 (relating to relinquishment to third 
party for safekeeping), hunting license required 
under 34 Pa.C.S. § 2701 (relating to license 
requirements) or any similar license issued pursuant 
to the laws of another state.

 "Hearing officer."  A magisterial district judge, judge 
of the Philadelphia Municipal Court, arraignment 
court magistrate appointed under section 1123 
(relating to jurisdiction and venue), master
appointed under section 1126 (relating to masters) 
and master for emergency relief.
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Proposed HB 2227 – Problematic Definitions
 Defines "Firearm."  A weapon designed to or that may readily 

be converted to expel a projectile by the action of an 
explosive or the frame or receiver of such weapon.

 Unfortunately, the word “firearm” is also defined in a few other 
places in the “Uniform Firearms Act.”

 18 PA.C.S. 6102
 18 PA.C.S. 6105(i)
 18 PA.C.S. 6105.2(i)
 18 PA.C.S. 6106(e)(1)
 18 PA.C.S. 6105(f)(4)(iii)
 18 PA.C.S. 6107(c)
 18 PA.C.S. 6110.2(c)

 18 PA.C.S. 6111(f)(1)
 18 PA.C.S. 6111.1(k)
 18 PA.C.S. 6111.2(d)
 18 PA.C.S. 6111.4
 18 PA.C.S. 6113(d)
 18 PA.C.S. 6128(f)
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Proposed HB 2227 – Structural Problems
 Allows evidence up to 12 months old – for an 

emergency ex parte proceeding.  Emergencies need 
to be emergent. 

 To terminate an ERPO, the person subjected to it 
has the burden by a preponderance of proving it 
should be terminated.  

 Failing to relinquish firearms is an M2 – down from 
an M1 in a prior version.  Still criminal penalties, 
however, for a person in an alleged mental health 
crisis. 

 If law enforcement can initiate an ERPO, what is to 
prevent its use pretextually to request a warrant to 
search for “unrelinquished” firearms, then find other 
contraband? 



© 2025 Jonathan Goldstein, Esq. – All Rights Reserved. Do Not Duplicate. 

Why Are We Working in Their Framework?
 Draft like your civil rights depend on it.  They do. 
 Starting with a white piece of paper, get the public 

policy right
 Gun owners generally
 Gun owners in need of mental health services 
 The interested, but non-gun owning public
 The polity broadly

 Building coalitions
 Mental health community
 Law enforcement community
 Family law and mental health lawyers have a stake 
 Courts – do they want yet another high velocity 

emergency mechanism? 
 Other civil rights groups – e.g. ACLU in Rhode 

Island & Pennsylvania
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Practically, What Does It Mean?

 If it is about people – gun owners 
or otherwise – who are in crisis, it 
should:
Begin and end in the mental 

health system, not the criminal 
justice system

Have the proper incentives for 
people to get help without 
permanently losing a core civil 
right without due process of law.
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Leveraging Existing Mechanisms and Definitions
 Leverage existing mechanisms that work and that 

are familiar to other stakeholders – e.g. courts, 
sheriffs, family lawyers, mental health practitioners –
302 and PFA in Pennsylvania

 Under our proposed legislation, who can initiate? 
 a parent, child, sibling or spouse of the person 

being examined;
 the physician conducting the §7302 examination;
 a Municipal Police Officer as defined in 42 

Pa.C.S. § 8951; or 
 a member of the Pennsylvania State Police 

appointed pursuant to 71 P.S. § 65.
 BUT, it has to start in the context of a mental health 

examination!  Can’t just go after a gun owner, 
absent mental health counseling.  
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Use What’s Already Been Negotiated 
with the Anti-Gun Forces in Your State

 If ordering relinquishment, let’s use 
existing mechanisms:

 “If the prospective out-patient is known to 
own or possess any firearms as defined in 
18 Pa.C.S. §6102, the common pleas 
court may order relinquishment of any 
such firearm to a sheriff pursuant to 23 
Pa.C.S. §6108(a)(7) or to a third party 
pursuant to section 23 Pa.C.S. §6108.3.”

 Coupled with supervised out-patient 
counseling from a licensed mental health 
professional, not just gun seizure.  
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Get the Incentives Right

 Upon discharge, who informs the affected 
gun owner of the fact that his firearms rights 
will be temporarily suspended?  

 A mental health practitioner in a mental 
health facility trained to break difficult news to 
people and help them handle it.  

 Not a police officer kicking a door down! 
 Better for person in crisis
 Better for police
 Gets the incentives right so people come in 

and get counseling if they need it
 Limits weaponization of the process by 3rd

parties
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A Level(er) Playing Field
 Right to a speedy hearing with due process protection
 Right to court appointed counsel – Civil rights are at 

stake! 
 Right to present evidence
 Right to compel attendance of witnesses
 Right to know the method by which witnesses may be 

compelled
 Right to know of the possibility that any firearm, other 

weapon or ammunition owned and any firearm license 
possessed may be ordered temporarily relinquished

 Right to know the options for relinquishment of a 
firearm 

 Right to know that federal or Pennsylvania law may 
prohibit the possession of firearms, including an 
explanation of how those prohibitions work during the 
pendency of a temporary prohibition
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Return of Firearms
A Way Back to Status Quo Ante

 Automatic return of firearms mechanism - days 
off work and mental health evaluations and 
legal fees to get firearms back are a big issue. 

 At the expiration of an out-patient supervision 
order, any firearms ordered relinquished shall 
be returned to the prospective out-patient 
using the existing mechanism for return of 
firearms for protection from abuse orders.  

 Best innovation?  New source of funding of 
mental health services for people affected by 
this new mechanism – let’s put our money 
where our mouths are. 
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Take Aways

 If you’re stuck in a bad framework – negotiate 
for some of the protections I’ve described

 If you’re in a better geography where you have 
more power – use our white sheet of paper 
approach

 Due process is a primary consideration – a red 
flag law that doesn’t have due process 
protections is unacceptable

 If its about people in crisis, make the 
conversation about helping people in crisis and 
not about indulging pretextual gun fetishism
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Obtaining Additional Legal 
Information

Jonathan S. Goldstein, Esq.

jonathan@goldsteinlp.com

o: +1-610-949-0444

www.goldsteinlp.com


