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Reagan Chapman”®

decision in New York State Rifle & Pistol Association v. Bruen, specifically

focusing on the application of the text, history, and tradition test in Second
Amendment cases. Building upon precedents set by District of Columbia v. Heller and
McDonald v. City of Chicago, the Supreme Court has consistently affirmed the “individual
rights” theory over the ‘collective rights” theory regarding the Second Amendment,
emphasizing the right to self-defense. This paper explores an originalist interpretation that
includes the right to bear arms for purposes beyond self-defense, such as hunting. By
examining historical and traditional contexts, it argues that the right to keep and bear arms
extends to all lawful activities, reflecting the original intent and practices of American people
and the Founding Fathers. This exploration challenges contemporary interpretations and

T his paper delves into the implications of the United States Supreme Court’s

underscores the necessity of adhering to the constitutional protections enshrined in the Second
Amendment.

Introduction

On June 23, 2022, the United States Supreme Court rendered its long-awaited opinion in
New York State Rifle and Pistol Association v. Bruen!, rejecting judicial balancing tests in

“ Reagan Chapman received his J.D. from The University of Florida in May 2024. He wrote this paper
for the 2024 NRA Civil Rights Defense Fund Law Student Second Amendment Research and Writing
Competition. His submission won second place in the Question 2 category, for which the question
presented was, “[wlhether the Second Amendment protects the right to keep and bear arms for
hunting.”

1597 U.S. 1 (2022).
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Second Amendment (“2A”) cases and employing the application of the text, history, and
tradition test.2

In Bruen, and before Bruen, in District of Columbia v. Heller3 and McDonald v. City of
Chicago, Ill.,* the United States Supreme Court rejected the “collective rights” theory, in
favor of the “individual rights” theory, of the 2A.> The focus of these cases has been on issues
of individual self-defense. However, firearms are frequently used for other lawful purposes,
such as hunting, competitive shooting and other forms of recreation. Notably, American
settlers depended on harvesting wild game for food and economic livelihood.6

Bruen petitioners, Brandon Koch and Robert Nash, had been issued restricted public
carry licenses by New York which permitted them to “carry concealed for purposes of off road
back country, outdoor activities similar to hunting, for example fishing, hiking & camping.””
However, the State prohibited restricted licensees from carrying concealed, in public, for the
purposes of self-defense.® The Bruen majority held that the State’s licensing scheme was
unconstitutional and stated, “[t]he constitutional right to bear arms in public for self-defense
1s not ‘a second-class right, subject to an entirely different body of rules than the other Bill of
Rights guarantees.”® Interestingly, the Bruen majority left unanswered whether the 2A
protects the right to keep and bear arms for hunting. Does this imply that states like New
York, or the federal government, have the freedom to restrict the use of arms solely to self-
defense purposes, thereby prohibiting their use for hunting?

No, a state, or the federal government, shall not infringe upon the right to keep and bear
arms for hunting. This is for the same reason that the right of the people to keep and bear
arms for self-defense shall not be infringed. The Heller majority held that the 2A guarantees
the right of individuals to possess arms for self-defense, hunting, and militia service;
therefore, requiring that the District of Columbia’s prohibition on handgun possession in the
home be struck down.1° The 2A means what it literally says, despite the insistence of critics,

2 Id. at 79 (Kavanaugh, J., concurring in judgment).

3 554 U.S. 570 (2008).

4561 U.S. 742 (2010).

5 Bruen, 597 U.S. at 8-9; Heller, 554 U.S. at 622; McDonald 561 U.S. at 791.

6 McDonald, 561 U.S. at 777 n.27 (“The settlers’ dependence on game for food and economic livelihood,
moreover, undoubtedly undergirded these state constitutional guarantees.”).

7 Bruen, 597 U.S. at 92 (Breyer, J., dissenting).

8 Id. at 15—16 (majority opinion).

9 Id. at 70 (quoting McDonald, 561 U.S. at 780).

10 District of Columbia v. Heller, 554 U.S. 570, 635; id. at 599 (“The prefatory clause does not suggest
that preserving the militia was the only reason Americans valued the ancient right; most undoubtedly
thought it even more important for self-defense and hunting.”); id. at 636-37 (Stevens, J., dissenting)
(“Whether [the Second Amendment] also protects the right to possess and use guns for nonmilitary
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like Justice Stevens, who say that “keep and bear arms” is akin to a term of art where “bear
arms” is, exclusively, a military phrase, and “keep” arms has no individual meaning. Stevens,
a dissenter in Heller, would have his readers believe that the phrase means something
entirely different than the summation of each individual word. Stevens states the 2A only
protects the right of an individual to “use weapons for certain military purposes.”! He argues
against an interpretation of the 2A that protects a right to use arms for individual self-
defense or for hunting.!2

I. Historical Primer on the Framers’ Intent

From 1792, subsequent to the ratification of the 2A in 1791, until the Militia Act of 1903,
free able-bodied male citizens were liable for militia service.!> However, it is important to
clarify that this obligation did not grant a right of those citizens to serve. “[B]earing arms in
a military unit is either voluntary or compulsory but it is not considered ‘a right.”14
Conversely, there exists no individual right to pay taxes within federal tax law; rather, the
government possesses the power to compel payment. The Sixteenth Amendment announces
that Congress shall have the power to lay and collect income taxes. The 2A announces a right
of the people to keep and bear arms. The people have rights, while governments have powers.

Originally, the Constitution was written without the inclusion of the Bill of Rights. Many
Federalists, who advocated for the replacement of the Articles of Confederation (the
document that previously structured the government of the United States of America),
believed that explicitly listing essential rights retained by the people was unnecessary.!®
Others argued that such an addition would be misplaced in the Constitution.!¢ James
Madison, a Federalist who supported the Bill of Rights, expressed concern that if not carefully
framed, an enumeration of rights could be misinterpreted to imply that any unlisted rights

purposes like hunting and personal self-defense is the question presented by this case.”); STEPHEN P.
HALBROOK, THAT EVERY MAN BE ARMED 228 (2d ed. 2013) (“[ Heller] held that the Second Amendment
guarantees the right of individuals to possess firearms for self-defense, hunting, and militia service.”);
DAvID B. KOPEL, AIMING FOR LIBERTY 9 (2009) (noting that Justice Stevens’ dissent interprets “[bear
arms] to mean only bearing arms in military service” and Justice Scalia’s majority opinion interprets
“[bear arms] to mean bearing arms in a variety of ways, including personal defense and hunting.”).

11 Heller, 554 U.S. at 636.

12 Jd. at 644—46.

13 STEPHEN P. HALBROOK, THE FOUNDERS’ SECOND AMENDMENT 309 (2008).

14 Id. at 137.

15 F.g., Letter from James Madison to Thomas Jefferson (Oct. 17, 1788),
https://founders.archives.gov/documents/Madison/01-11-02-0218.

16 Id.
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were unprotected, suggesting the federal government held unwritten powers.!” Further, the
Federalists believed that the enumerated powers given to the federal government afforded
no interpretation that the federal government would have the power to violate the rights of
the people.18

The Antifederalists saw it differently, however. They believed that things such as the
“Necessary and Proper Clause” and the “General Welfare Clause” would allow the federal
government to infringe upon the rights enjoyed by the people living under the government
established by the Articles of Confederation.!® The Antifederalists insisted on a Bill of Rights
as a compromise to ratifying the Constitution and leaving behind the Articles of
Confederation. The Bill of Rights was to serve as a restraint on the power of the federal
government. Some argue that the 2A also applied to the states, citing cases such as English
v. State, where the Supreme Court of Texas said, “Though most amendments are restrictions
on the general government alone, this one seems to be of a nature to bind both state and
national legislatures and doubtless does.”2? Regardless, it is currently accepted law that the
2A applies to both the federal government and all state governments.2! Both the Federalists
and the Antifederalists viewed the liberty to keep and bear arms as a natural right recognized
in the English tradition. This right was enshrined by the 2A and was consistently regarded
as an individual right for over a century after the 2A’s ratification.22

II. Rejecting the Collective Rights Interpretation

Stephen Halbrook wrote the first scholarly book to be published on the 2A23 and his books
have been cited in Heller and McDonald. For some period after the 2A’s ratification and
before Heller, academia and courts insisted upon the “collective rights” interpretation, which
Halbrook calls an “invention of the mid-twentieth century.”24 This interpretation asserts that
the 2A does not declare an individual right reserved to the people, but a right of the
government to have a select militia and a collective right of the people to serve in it.

Many critics still erroneously assert that the 2A’s second clause, “the right of the people
to keep and bear arms shall not be infringed,” is made void by asserting that the first clause,

17 Id.

18 The Federalist No. 84.

19 Brutus, No. 1 (Oct. 8, 1787).

20 35 Tex. 473, 475 (1872).

21 N.Y. State Rifle & Pistol Ass'n v. Bruen, 597 U.S. 1, 17 (2022) (“In Heller and McDonald, we held
that the Second and Fourteenth Amendments protect an individual right to keep and bear arms for
self-defense.”)

22 HALBROOK, supra note 10, at 228.

23 Id. at x.

24 Id. at 225.
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“A well regulated Militia, being necessary to the security of a free State,” is untrue. Like
2+2=4 can be proven mathematically, so can much of the meaning of the 2A. For those that
have studied linguistical analysis, logic games (found on the Law School Admission Test), or
discrete mathematics, the following reasoning, quoted from a section of Stephen Halbrook’s
book, That Every Man Be Armed, will be familiar:25

If a well-regulated militia is necessary to the security of a free state (p), then
the right of the people to keep and bear arms shall not be infringed (q); that is,
p implies q. Standing alone, p and g constitute, respectively, the second
premise and the conclusion of the syllogism, which appears thus:

p-q
p

.'.q
and 1is valid by reason of modus ponens.

Yet the denial of the antecedent, should it be expressed in the second premise, fails to
imply the denial of the consequent in the conclusion; that is, even if a militia is not necessary
for the existence of a free state, the people still have the right to keep and bear arms. The
fallacy of denying the antecedent is committed in this form:

p=2q

Further, Halbrook says:26

Where “q” is true, the truth table of the hypothetical proposition shows the

[59%2)

whole proposition to be true regardless of whether “p” is true.

p q P29
T T T
T F F
F T T
F F T

25 Id. at 94.
26 Id. at 261.
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The following Euler diagram further demonstrates that the linguistic form of the Second
Amendment expresses the proposition that the right to keep and bear arms is broader than
the needs of the militia:

In Heller, Justice Scalia labels p as the prefatory clause and q as the operative clause.2?
Let us delve deeper into the meaning of the prefatory clause. Samuel Johnson’s A Dictionary
of the English Language (1755) defines regulate to mean “[t]o adjust by rule or method” or
“[t]o direct.” Noah Webster’s An American Dictionary of the English Language (1828) defines
regulate to mean “[t]Jo adjust by rule, method or established mode,” “[t]o put in good order,”
or “[t]Jo subject to rules or restrictions.” Further, author J. Neil Schulman, writing for The
New Gun Week and the Second Amendment Foundation, 17 years before Heller, called upon
Professor Roy Copperud, who has been on the usage panel of the American Heritage
Dictionary and has been repeatedly cited by the Merriam Webster’s Usage Dictionary as an
expert. Copperud had this to say on the meaning of “well regulated” in the context of the 2A:
“['Well regulated Militia’] means ‘subject to regulations of a superior authority;’ this accords
with the desire of the writers for civilian control over the military.”28

Many of the Founders were concerned that a standing army would act tyrannically and
oppress the people. The Founders needed only to have looked to the British and Roman
Empires to see how standing armies with colonial interests would be “aggressive abroad and
despotic at home,” to borrow a phrase from General Robert E. Lee. This fear was the reason
for the prefatory clause of the 2A. Alexander Hamilton, in The Federalist No. 29, wrote that
the militia would minimize the need for a standing army. The Federalist No. 29 also sheds
light on what is meant by “security of a free State,” because in it, Hamilton wrote:

27 District of Columbia v. Heller, 554 U.S. 570, 598-99 (2008).
28J. Neil Schulman, The Unabridged Second Amendment (1991), https://constitution.org/1-
Constitution/21l/schol/2amd_grammar.htm.
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If a well-regulated militia be the most natural defense of a free country, it
ought certainly to be under the regulation and at the disposal of that body
which is constituted the guardian of the national security. If standing armies
are dangerous to liberty, an efficacious power over the militia, in the body to
whose care the protection of the State is committed, ought, as far as possible,
to take away the inducement and the pretext to such unfriendly institutions.

Halbrook said that The Federalist No. 29 presaged the 2A and that Hamilton’s use of “a
free country” has the same meaning as “a free State,” because neither is referencing a state
government.?® Now that we know the meaning of the prefatory clause, what can we make of
its placement in the 2A? As Halbrook proved, using discrete math, even if the prefatory clause
1s assumed to be false—perhaps based on the assertion that the National Guard or the police
make a well regulated militia obsolete—this does not make void the operative clause.
Additionally, if we return to Copperud, he agrees that the right of the people to keep and bear
arms is not conditioned upon whether or not a well regulated militia is necessary to the
security of a free state. “No condition is stated or implied as to the relation of the right to
keep and bear arms and to the necessity of a well-regulated militia as a requisite to the
security of a free state.”30 He goes on to say “[t]he right to keep and bear arms is deemed
unconditional by the entire sentence.”! Moreover, Copperud states that the right to keep
and bear arms is not granted by the 2A because the existence of a pre-existing right to keep
and bear arms “is assumed.”32

When asked by Schulman to take into account the changed meanings or usage of words
since the 2A’s ratification, without accounting for historical interpretations of the intents of
the authors, Copperud responded:33

To the best of my knowledge, there has been no change in the meaning of words
or in usage that would affect the meaning of the amendment. If it were written
today, it might be put: “Since a well-regulated militia is necessary to the
security of a free state, the right of the people to keep and bear arms shall not
be abridged.”

Let us now discuss in greater detail the meaning of the operative clause. As stated earlier,
the 2A enshrines a right of the people. “[T]he people” is a term in juxtaposition to the

29 HALBROOK, supra note 13, at 180.
30 Schulman, supra note 28.

31 Id.

32 [d.

33 Id.
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government.?* Johnson’s 1755 dictionary and Webster’s 1828 dictionary both agree that
“people” can be defined as “the commonality.” Johnson goes on to say, “not the princes or
nobles” and Webster adds, “distinct from men of rank.” One may also look to the Tenth
Amendment, which includes, “reserved to the States respectively, or to the people,” to see
that “people” and the “States” are distinct entities. Again, according to the Constitution, the
people have rights; governments have powers. The 2A’s phrasing of “the right of the people”
is significant. “[T]he right” announces a preexisting right which must be distinct from a
governmental command, such as mustering in a militia.?> “[T]he people” refers to all members
of the populace, without need of being selected and approved by the government. Therefore,
the suggestion that the 2A only protects a right of certain people, selected and approved by
the government, to follow orders of the government is discredited.

Johnson’s 1755 dictionary says that “keep” can be defined as follows: “[t]o retain; not to
lose,” “[t]Jo have in custody,” and “[t]o preserve; not to let go.” Webster’'s 1828 dictionary
contains almost identical definitions. The following proposal by Samuel Adams in the
Massachusetts convention sheds further light on the meaning of “keep” in the context of the
2A: “that the said Constitution be never construed to authorize Congress . .. to prevent the
people of the United States, who are peaceable citizens, from keeping their own arms. . .”36
Additionally, St. George Tucker wrote in 1796 of a 1748 law that prohibited slaves from
“keeping or carrying any gun, powder, shot, club, or any other weapon offensive or
defensive. . .”37 In contrast, when referring to where arms owned by the state were stored,
the term “deposit” rather than “keep” was used.?® An example of this can be found in a 1789
Georgia act on “Indian Violences,” which provided that “the troops shall deposit their arms
in the public storehouse.”9

Johnson’s 1755 dictionary says that “bear” can be defined as “[t]Jo convey or carry.”
Webster’s 1828 dictionary says bear can be defined as “[t]o carry; to convey; to support and
remove from place to place. . .” Halbrook draws particular attention to Webster’s example,
“to bear arms in a coat.”#® He mentions that historian Garry Wills suggests that the phrase
is not in reference to a carrying of a weapon, but in reference to a coat of arms.4! Halbrook
contends that this would be a strange way to communicate that because “[t]he College of

34 HALBROOK, supra note 13, at 323.
35 Id. at 326.

36 Id. at 3217.

37 Id.

38 Id.

39 Id.

40 Id.

41 [d.
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Arms, the historical agency of the British monarchy that officially approves coats of arms,
does not use the Queen’s English in this manner.”#2 Halbrook states, “[o]nly a civilian would
‘bear arms in a coat’—ordinary soldiers carried musket in their hands, while officers with
pairs of pistols carried them in holsters.”s? In furtherance of Halbrook’s theory on “to bear
arms in a coat,” Webster’s 1828 dictionary defines “pistol” as “a small fire-arm, or the smallest
firearm used” and notes that “[sJmall pistols are carried in the pocket.” Pocket carry of pistols
was common in the revolutionary era. “Civilians in urban areas and travelers commonly
carried pocket pistols, and larger pistols were largely used for military purposes.”s* The
argument that “bear arms” carries exclusively a military connotation and that “keep” arms
has no independent meaning does not hold water. The words “keep” and “bear” have
individual meaning which can be exclusive from one another. “[A]ln arm [can] be kept in the
home without bearing it.”45

III. Room for Disagreement on Arms and Infringed

“[Alrms” is another word that may cause confusion for a modern reader. Webster’s 1828
dictionary cites Blackstone’s Commentaries, noting: “In law, arms are any thing which a man
takes in his hand in anger, to strike or assault another.” Johnson’s 1755 dictionary defines
arms to mean “[w]eapons of offence, or armour of defence.” Almost identically, Webster’s 1828
dictionary states that arms can be defined as “[w]eapons of offense, or armor for defense and
protection of the body.” From these definitions, the most cautious conclusion is that arms
mean, at least, offensive weapons which a man can carry in his hands.

Let us assume that hunting does not include self-defense against dangerous animals, but
“[t]he act or practice of pursuing wild animals, for catching or killing them,” as Webster’s
1828 dictionary defines it. All arms, as previously defined, are suitable for hunting, for
hunting is offensive. Even when a hunter must put down a dangerous predator, that he set
out to hunt, to avoid death or great bodily harm to himself, he has acted offensively towards
that animal from the beginning of his expedition. There is no such thing as a strictly
“hunting” weapon, like how there is no such thing as a strictly “defensive” weapon. Even a
weapon that is not optimal for offense, such as a taser, may be used to mug someone. In
contrast, even a belt-fed machine gun is emergency, lifesaving equipment, when used for that
means. Similarly, a taser could assist in catching an animal and a machine gun in killing.

2 1d.

43 Id.

4 Jd. at 96.
4 Jd. at 328.
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It may be that the use of tasers or machine guns for hunting is not very sporting or
humane in many cases. Perhaps laws prohibiting the use of tasers on deer or machine guns
on ducks do not infringe upon the 2A rights of the people. However, what of the same
prohibition on so-called “assault weapons” or silencers for hunting? Bans on those must not
be found lawful under the text, history, and tradition test. The Founders were familiar with
and even fans of weapons which could be fired in rapid succession, unimpeded by the frequent
reloads of traditional muskets. Examples of such weapons include Joseph Belton’s repeating
flintlock musket and Bartholomé&us Girardoni’s air rifle. Belton’s weapon could fire as many
as sixteen consecutive shots in as few as twenty seconds.#6 Congress almost purchased 100 of
these weapons in 1777, but the deal fell through, likely because the weapons were extremely
expensive.*” Girardoni’s air rifle could fire 22 rounds within 60 seconds, without reloading.*®
Additionally, the firing noise was quieter than traditional firearms due to the rounds being
propelled by air rather than an explosion.*® Importantly, examples of this rifle were popular
with wealthy hunters of game such as deer and boar.5° This suggests that the Founders would
not have been alarmed by the use of silencers (which do not make a weapon silent, but simply
reduce its firing noise) for hunting. Thomas Jefferson purchased two Girardoni rifles, which
he gave to Lewis and Clark to take on their westward expedition.?! Members of the expedition
used the rifles for hunting and for friendly demonstrations to Native Americans they met on
their trip.52

Even short-barreled shotguns, which were a driving cause for the creation of the National
Firearms Act of 1934, which regulated short-barreled shotguns (among other things) were in
common use in the days of the Founders.?® The Founders’ short-barreled shotguns were called
“blunderbusses.”® Today, shotguns of many lengths are used across America for harvesting
game, and the types of rounds fired from them are numerous. The use of slugs, fired from a
shotgun, is a common method of dispatching wild game. Of course, so is birdshot.

46 Logan Metesh, As a Matter of Fact, the Founding Fathers Did Know About Repeating Rifles (2019),
https://www.thetruthaboutguns.com/founding-fathers-knew-repeating-rifles-bill-rights-drafted.

47 Id.

48 Steve Straub, Thomas Jefferson’s “Assault Rifle” — The Girardoni Air Rifle (2014), https://thefedera
listpapers.org/founders/jefferson/thomas-jeffersons-assault-rifle-the-girardoni-air-rifle.

49 Id.

50 Frederick J. Chiaventone, The Girandoni Air Rifle: The Lewis and Clark Expedition’s Secret Weapon
(2013), https://warfarehistorynetwork.com/article/lewis-and-clarks-girandoni-air-rifle.

51 Id.

52 K. J. Houtman, Lewis and Clark’s Girardoni Air Rifle: The Gun That Helped Discover the West
(2015),  https://www.outdoorhub.com/stories/2015/05/12/lewis-clarks-girardoni-air-rifle-gun-helped-
discover-west.

53 HALBROOK, supra note 13, at 96.

54 Id.
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Interestingly, buckshot is sometimes used, as the name would imply. However, its use in
hunting is regulated in many states. Importantly, slugs, buckshot, and birdshot are all in
common use for defensive purposes in America. This demonstrates how hard it can be to
pigeonhole an arm into a purely hunting or purely defensive role. Several rifle cartridges,
commonly known for their use in warfare, have also gained widespread popularity among
hunters. These include the 5.56x45, 7.62x51, and 7.62x39 cartridges. Conversely, cartridges
renowned for their hunting prowess, such as the .30-30, have also found utility in military
and police applications.5?

The last part of the 2A, “shall not be infringed” means that there is no option in the
matter, whether or not to infringe upon the right of the people to keep and bear arms, because
“shall not” allows for no discretion. No extenuating circumstances or governmental interests
may overcome the 2A’s command, according to the text. 2A absolutists declare that any law
abridging the right of the people to keep and bear arms, in any way, is an infringement and,
thus, unconstitutional. However, reasonable minds may disagree on what level of restriction
qualifies as an infringement, as Heller declared that the 2A is “not unlimited.”?® This is where
an application of Bruen’s history and tradition analysis may be helpful in resolving
disagreement.

IV. Historical Tradition Analysis

Justice Breyer made use of the following quote in his Bruen dissent: “Non-military uses
of bear arms in reference to hunting or personal self-defense are not just rare, they are almost
nonexistent.””” This may be true, yet the Court held in Heller that the Second Amendment
protects the right to keep and bear arms for the purpose of self-defense.”® Why would this be
any different for hunting? The majority of modern debate about the 2A has been about the
“collective rights” theory versus the “individual rights” theory. The conclusion that the people
have a right, enshrined by the 2A, to keep and bear arms for self-defense is based on the
understanding that the “individual rights” theory is correct. Since the 2A protects the right
of the people to keep and bear arms, with no textual restriction on the purpose, it follows that
the 2A protects the right of the people to keep and bear arms for all lawful purposes.

55 Kat Ainsworth, 30-30 Winchester: All about the 30-30 WIN (2022),
https://gunmagwarehouse.com/blog/30-30-winchester-gunmagopedia#military-30-30-winchester.

56 District of Columbia v. Heller, 554 U.S. 570, 626 (2008).

57 Dennis Baron, Corpus Evidence Illuminates the Meaning of Bear Arms, 46 HASTINGS CONST. L.Q.
509, 510 (2019).

58 See McDonald v. City of Chicago, 561 U.S. 742, 806 (2010) (Thomas, dJ., concurring).
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Regarding self-defense, courts have carried out massive resistance, including
nullification, to the Supreme Court cases of Heller and McDonald.’?® In one of the more
egregious cases, Maryland’s highest court stated, in reference to the preceding McDonald
quote, “If the Supreme Court, in this dicta, meant its holding to extend beyond home
possession, it will need to say so more plainly.”s® In Bruen, the Supreme Court announced
that the 2A extends beyond home possession:6?

This definition of “bear” naturally encompasses public carry. Most gun owners
do not wear a holstered pistol at their hip in their bedroom or while sitting at
the dinner table. Although individuals often “keep” firearms in their home, at
the ready for self-defense, most do not “bear” (i.e., carry) them in the home
beyond moments of actual confrontation. To confine the right to “bear” arms to
the home would nullify half of the Second Amendment's operative protections.

Again, why would this be any different for hunting? To “keep” an arm for hunting serves even
less purpose, by itself, than to “keep” an arm for self-defense. Only a lucky few have the
ability to safely snipe coyotes or hogs from bedroom windows. Instead, most sportsmen
require the lawful ability to “bear” their arms, outside of their homes, to be effective hunters.

Bruen stated that “when the Second Amendment’s plain text covers an individual’s
conduct, the Constitution presumptively protects that conduct.”s? It went on to state, “[t]o
justify its regulation, the government may not simply posit that the regulation promotes an
important interest. Rather, the government must demonstrate that the regulation is
consistent with this Nation’s historical tradition of firearm regulation.”®® The 2A has no
qualifications regarding the operative clause. The language does not say, “the right of the
people to keep and bear arms for self-defense” or, “the right of the people to keep and bear
arms for military use,” so bearing, or carrying, a firearm for use in hunting is presumptively
protected conduct under the 2A.

In Bruen, New York attempted to argue that its law, which had been on the books since
1911, was in keeping with the history and tradition of the 2A. The Bruen majority held that
it was not and struck it for being unconstitutional.t* Justice Thomas, writing for the majority
in Bruen, criticized interest-balancing tests as being “one step too many.”65 The correct test

59 HALBROOK, supra note 10, at 230-31.

60 Williams v. State, 417 Md. 479, 496 (2011).

61 N.Y. State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 32 (2022).
62 Id. at 17.

63 Id.

64 Id. at 71.

65 Id. at 19.
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1s one based on text, history, and tradition. Thomas adds, “We know of no other constitutional
right that an individual may exercise only after demonstrating to government officers some
special need.”®® This test must also be applied in considering government restrictions on
hunting. Despite hunting being presumptively protected conduct under the 2A’s text, the
government could conceivably satisfy its burden to demonstrate that a proposed restriction
is sufficiently similar to one from American history and tradition.

Although, after McDonald, it is settled law that the 2A restricts the states, just as it does
the federal government, through incorporation by the Fourteenth Amendment. Therefore, a
state has no lawful authority to infringe upon the right of the people to keep and bear arms,
even pursuant to state governmental interests, including regulating: health, wellbeing,
safety, or morality. If a state wishes to exercise its Tenth Amendment Police Power in
regulation of the use of arms in hunting, it must do so without infringing upon the right of
the people to keep and bear arms.

Recently, anti-2A activists have been willing to largely leave hunters alone, in favor of
going after the people’s right to self-defense.¢” However, anti-2A sentiment is often irrational
and unpredictable. If anti-2A activist judges had their way, they would overturn Heller and
every major 2A decision that followed, leaving the rights of hunters largely unprotected. In
that case, the best defense against infringements on the rights of hunters might be the Ninth
Amendment. However, with originalist and conservative judge Robert Bork saying in his
infamous nomination hearings for the Supreme Court in 1987 that the Ninth Amendment is
an “inkblot,” meaning that its interpretation is unclear and should not be used as a basis to
protect rights, arguments for its use as a defense would likely be unsuccessful.

V. The English Hunting Tradition

Given that the Founders were predominantly Englishmen, and America was a colony of
the British Empire, English history and tradition shaped the priorities of the Constitution’s
drafters. Therefore, having knowledge of and appreciation for this history is crucial in 2A
analysis. To this end, Stephen Halbrook excellently documents the history of hunting laws
in England in his book, That Every Man Be Armed. Originally, hunting with firearms was

66 Id. at 70.

67 District of Columbia v. Heller, 554 U.S. 570, 575 (2008) (noting that D.C.’s onerous restrictions in
Heller provided an exception for “lawful recreational activities.”); id. at 710 (Breyer, J., dissenting)
(“. . . the District's law burdens any sports-related or hunting-related objectives that the Amendment
may protect little, or not at all.”); N.Y. State Rifle & Pistol Ass'n v. Bruen, 597 U.S. 1, 123 (2022)
(Breyer, J., dissenting) (“New York’s law similarly recognizes that hunting, target shooting, and
certain professional activities are proper causes justifying lawful carriage of a firearm.”)
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primarily a practice of peasants who partially subsisted on the game they harvested.®® Later,
laws were passed in an attempt to restrict arms ownership to wealthy landowners because
the monarchy and landed gentry viewed arms ownership as signifying independence.® This
began with Henry VII, who aimed to control the lower class by prohibiting hunting without
royal permission, especially targeting firearms and crossbows.

Henry VIII, notorious for his despotism, continued to enforce oppressive restrictions on
firearms and crossbows, but he encouraged the practice of archery among all men, legislating
in 1511, “every man . . . do use and exercise shooting in longbows, and also to have a bow and
arrows ready continually in his house to use himself and use himself in shooting.”7!
Gradually, the property ownership requirements were decreased until all men could lawfully
keep firearms, subject to length requirements.” Henry VIII alleged, “persons have used and
yet do daily use to ride and go in the King’s highways and elsewhere, having with them
Crossbows and little handguns.””® The length requirements he enacted prohibited handguns
of less than one yard in length and “hagbutts” (an early matchlock gun) of less than three-
quarters of a yard in length.”* The right of bearing a loaded gun was withheld to all not
meeting a minimum land ownership requirement.”> Later, English arms control legislation
reached a fever pitch under Charles II, who enacted laws aimed at disarming all
commoners.’8

English common law cases, before and after 1688, as well as the Bill of Rights in 1689,
recognized the right of the people to keep and bear arms.?” Still, the Glorious Revolution of
1688 marked a turning point, compelling the monarchy to recognize rights of individuals to
keep and bear arms for self-defense.”® Nevertheless, game laws continued to impose
restrictions, including the ownership of dogs.” dJudicial decisions in the 18th century
established that mere possession of guns did not inherently imply intent to hunt unlawfully.8°
These decisions conceded that guns could be used for legitimate purposes, such as self-

68 HALBROOK, supra note 10, at 39.
69 Id.

7 Id. at 39—40.
71 Id. at 40.

72 Id. at 41.

73 Id.

74 [d.

7 Id.

76 Id. at 42.

77 Id. at 55.

78 Id. at 52.

7 Id. at 53.

80 [d.
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defense or pest control.8! In contrast, mere ownership of a dog was grounds for a rebuttable
presumption that the owner was engaged in unlawful hunting.82

St. George Tucker, in Blackstone’s Commentaries, had this to say about the 2A: “The right
of the people to keep and bear arms shall not be infringed . . . and this without any
qualification as to their condition or degree, as is the case in the British government. . .”83
Tucker explains this in more detail in the appendix of Commentaries:84

The right of self-defense is the first law of nature; in most governments it has
been the study of rulers to confine this right within the narrowest limits
possible. Whenever standing armies are kept up, and the right of the people to
keep and bear arms is, under any color or pretext whatsoever, prohibited,
liberty, if not already annihilated, is on the brink of destruction. In England,
the people have been disarmed, generally under the specious pretext of
preserving the game; a never-failing lure to bring over the landed aristocracy
to support any measure. . . True it is, their bill of rights seems at first view to
counteract this policy; but their right of bearing arms is confined to
protestants, and the words “suitable to their condition or degree” have been
interpreted to authorize the prohibition of keeping a gun or other engine for
the destruction of game, by any farmer, or inferior tradesman, or other person
not qualified to kill game.

In 1829, William Rawle authored the following analysis of the 2A, referencing England’s
game laws, for what became a highly respected commentary on the Constitution:8>

In most of the countries of Europe, this right does not seem to be denied,
although it is allowed more or less sparingly, according to circumstances. In
England, a country which boasts so much of its freedom, the right was secured
to protestant subjects only, on the revolution of 1688; and it is cautiously
described to be that of bearing arms for their defence, “suitable to their
conditions, and as allowed by, law.” An arbitrary code for the preservation of
game in that country has long disgraced them. A very small proportion of the
people being permitted to kill it, though for their own subsistence; a gun or
other instrument, used for that purpose by an unqualified person, may be

81 Id.

82 Id. at 54.

83 Id. at 97.

84 Id.

85 Id. at 98—99.
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seized and forfeited. Blackstone, in whom we regret that we cannot always
trace the expanded principles of rational liberty, observes however, on this
subject, that the prevention of popular insurrections and resistance to
government by disarming the people, is oftener meant than avowed, by the
makers of forest and game laws.

The language at the end can be attributed to Tucker, again in Blackstone’s Commentaries.
“Like Tucker, Rawle regarded the English game laws as violating the right codified in the
Second Amendment.”s6

VI. Patsone v. Commonwealth of Pennsylvania

Returning to more modern times, the case of Patsone v. Commonwealth®” is a disturbing
one. The majority opinion was authored by Justice Oliver Wendell Holmes, Jr.88 Chief Justice
Edward Douglass White was the sole dissenting vote, but he wrote no opinion.8® Likely, this
case would be overturned if revisited today, but the Supreme Court has yet to do so. The case
deals with a statute making it unlawful for an unnaturalized foreign-born resident to own or
possess a shotgun or rifle.?* The Court held that because the resident had no right to hunt,
yet had a right to defend himself, he could not own a rifle or shotgun. However, the court
specifically recognized that ownership of a pistol was permitted.?! The Court noted that a
pistol was an appropriate instrument for self-defense, but rifles and shotguns were not
necessary for anything other than hunting.??2 Therefore, the Court found no constitutional
infirmity with the fact that Patsone could only lawfully own a pistol.?? This case demonstrates
the danger of limiting the 2A to self-defense alone. If this were the standard, an individual
might have to explain why he prefers a certain arm for defense over another, often to someone
who does not have the first clue about defensive arms use.

Conclusion

In conclusion, we know that the unconstitutional “collective rights” interpretation of the
2A was an “invention of the mid-twentieth century.”* The text of the 2A is eminently clear,

86 District of Columbia v. Heller, 554 U.S. 570 670 (2008).
87232 U.S. 138 (1914).

88 Id. at 143.

89 Id. at 146.

90 HALBROOK, supra note 10, at 184.

91 [d.

92 [d.

93 Id.

94 Id. at 225.
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leaving little room for disagreement. The lion’s share of reasonable disagreement can be had
on the meaning of “infringe” because some will argue that all restrictions are an
infringement, while others will say that some restrictions do not rise to the level of an
infringement. The use of history and tradition can be helpful to determine what the people
of the founding era would have considered to be an infringement. There exists no basis in the
text of the 2A nor in the history and tradition of this country to support a prohibition of the
use of arms for any lawful purpose, whether it be self-defense, hunting, competitive shooting,
or other forms of recreation.
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