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seeking to carry firearms in public show proper cause to do so, the state sprang
into action to resist the practical implications of the ruling. Within eight days of
the decision, the New York legislature banned firearms in most public places and added
numerous additional application requirements for concealed-carry licenses. Although it is no
secret that the state’s legislators were not fans of the Court’s decision in New York State Rifle
& Pistol Assm v. Bruen, whether their response stayed within the constitutional limits

4 fter the U.S. Supreme Court struck down New York’s requirement that those

prescribed by Bruen is another matter. In Antonyuk v. Chiumento, the U.S. Court of Appeals
for the Second Circuit addressed that question and upheld most of the state’s Concealed Carry
Improvement Act (CCIA). Antonyuk was quite long—261 pages, to be exact—and will
undoubtedly prove influential, as it was one the first application by a court of appeals of
Bruen'’s text, history, and tradition test to public carry regulations.

This piece critically assesses the Second Circuit’s interpretation of Bruen. Although the court
correctly struck down onerous provisions of New York’s law that had no historical pedigree, it
upheld many regulations that also lacked a clear basis in the nation’s history and tradition of
firearm regulation. This piece argues that the Second Circuit in places turned Bruen on its
head by relying on historical silence and restrictions from nineteenth-century territories to
uphold numerous provisions of the CCIA.

“dJ.D., 2024, Fordham University School of Law, cum laude; B.A., 2021, Fordham University, summa
cum laude.
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It is no secret that New York’s leaders were no fans of the Supreme Court’s decision in
New York State Rifle & Pistol Ass’n,! which held that applicants for public carry licenses may
not be required to show a special need for self-defense to carry a handgun in public.2 Governor
Kathy Hochul vowed to “fight back” against the decision, calling it “reprehensible.”? New
York City Mayor Eric Adams decried the decision as “put[tting] New Yorks at further risk of
gun violence.” He claimed that the decision would result in open carry on the New York City
subway system.?

But what Hochul and Adams failed to mention was that plans were already in the
works to return New York to the status quo prior to Bruen, in which no ordinary citizens
could feasibly carry firearms in public.® The State did just that. Eight days after Bruen, the
state legislature passed the Concealed Carry Improvement Act” (CCIA), which made a
number of significant changes to the State’s regulation of public carry.

As for licensing requirements, the CCIA requires that applicants: (1) affirmatively prove
that they possess “good moral character,” defined as “having the essential character,
temperament and judgement necessary to be entrusted with a weapon and to use it only in a
manner that does not endanger oneself or others;” (2) provide contact information for any
co-habitants;? (3) disclose any current or former social media accounts used in the past three
years;!0 and (4) procure any additional information requested by the licensing official (the
catch all).1!

1597 U.S. 1.

2]d. at 11.

3 NY Gov. Hochul Defiant After Supreme Court Gun Decision: ‘We're Just Getting Started,” FOX
NEWS (June 23, 2022, 12:13 PM), https://www.foxnews.com/politics/ny-gov-hochul-defiant-supreme-
court-handgun-ruling-were-just-getting-started [https://perma.cc/4AMED-YBUM].

4 See Mayor Adams’ Statement on Bruen Supreme Court Decision, NYC (June 23, 2022),
https://www.nyc.gov/office-of-the-mayor/news/426-22/mayor-adams-on-bruen-supreme-court-decision.
5 (implying that the decision would lead to people “being gunned down” in public). 21. See Transcript:
Mayor Eric Adams Makes Announcement About NYPD Gun Violence Suppression Division, NYC
(June 6, 2022), https://www.nyc.gov/office-of-themayor/news/369-22/transcript-mayor-eric-adams-
makes-announcement-nypd-gun-violencesuppression-division [https://perma.cc/LQR7-9JSR]

6 Dan Clark (@DanClarkReports), X (June 10, 2022, 12:39 PM), https://twitter.com/DanClarkReports/
status/15635300612698546177 [https://perma.cc/3LZ5-EQYT?type=image] (reporting on statement
from Hochul indicating plans to “protect New Yorkers” following Bruen).

7 Concealed Carry Improvement Act, ch. 371, 2022 N.Y. Sess. Laws 1447 (McKinney).

8 N.Y. PENAL LAW § 400.00(1)(b).

9 Id. § 400.00(1)(0)(i).

10 Id. § 400.00(1)(0)(iv).

11 Jd. § 400.00(1)(0)(V).

www.firearmsresearchcenter.org | FRC@uwyo.edu
1000 East University Avenue | Laramie, WY 82071
Working Paper


https://www.foxnews.com/politics/ny-gov-hochul-defiant-supreme-court-handgun-ruling-were-just-getting-started
https://www.foxnews.com/politics/ny-gov-hochul-defiant-supreme-court-handgun-ruling-were-just-getting-started
https://perma.cc/4MED-YBUM
https://www.nyc.gov/office-of-the-mayor/news/426-22/mayor-adams-on-bruen-supreme-court-decision
https://www.nyc.gov/office-of-themayor/news/369-22/transcript-mayor-eric-adams-makes-announcement-nypd-gun-violencesuppression-division
https://www.nyc.gov/office-of-themayor/news/369-22/transcript-mayor-eric-adams-makes-announcement-nypd-gun-violencesuppression-division
https://perma.cc/LQR7-9JSR
https://twitter.com/DanClarkReports/status/1535300612698546177
https://twitter.com/DanClarkReports/status/1535300612698546177
https://perma.cc/3LZ5-EQYT?type=image

College of Law

Firearms Research Center June 26, 2024 | 3

ML

The CCIA also prohibits firearms at twenty “sensitive” locations, violations of which are
a felony. They include the locational prohibitions at hospitals and healthcare centers;!2 places
of worship (except for those designated as security);!3 public parks and zoos;4 bars and
restaurants licensed to serve alcohol,!® theaters, conference centers, and banquet halls;!6 and
a default rule banning firearms on all private property unless the owner or lessee explicitly
consents to their presence.'” The Second Circuit struck down the place or worship carry ban
and the default anti-carry rule and upheld the rest.

Almost as soon as the ink dried on Governor Hochul’s signature, litigation began. Hours
before the CCIA was set to take effect on September 1, 2022, the District Court for the
Northern District of New York dismissed the first iteration of what would become Antonyuk
v. Chiumento,'® which challenged various provisions of the CCIA, due to a lack of standing.1®
The plaintiff, Ivan Antonyuk, who possessed a concealed-carry license, did not declare an
intent to violate the challenged provisions of the CCIA, and Judge Glenn T. Suddaby reasoned
that his mere desire to do so was not sufficient for Article III purposes.2® After the addition
of several other plaintiffs who swore an intent to violate the CCIA, Judge Suddaby granted
in large part the plaintiffs’ request for a temporary restraining order.2! Following the Second
Circuit’s temporary stay of this order,22 Judge Suddaby granted in part the plaintiffs’ request
for a preliminary injunction.2? The Second Circuit stayed the injunction pending appeal.24
While the Supreme Court declined to vacate the Second Circuit’s stay,?? a concurring
statement from Justices Clarence Thomas and Samuel A. Alito indicated that the Court was
not expressing any view on the constitutionality of the CCIA, which they noted “presents
novel and serious questions under both the First and the Second Amendments.”26

12 Id. § 265.01-e(2)(b).

13 Id. § 265.01-e(2)(c).

14 Jd. § 265.01-e(2)(d).

15 Id. § 265.01-e(2)(0).

16 Id. § 265.01-e(2)(p).

17 1d. § 265.01-d(1).

18 87 F.4th 271 (2d Cir. 2023).

19 Antonyuk v. Bruen, 624 F. Supp. 3d 210 (N.D.N.Y. 2022).

20 Id. at 236-317.

21 Antonyuk v. Hochul, 635 F. Supp. 3d 111 (N.D.N.Y. 2022).

22 See Order, Antonyuk v. Hochul, No. 22-2379, 22-2403 (2d Cir. Oct. 12, 2022).

23 Antonyuk v. Hochul, 639 F. Supp. 3d 232 (N.D.N.Y. Nov. 7, 2022), affd in part, rev'd in part, and
remanded sub nom. Antonyuk v. Chiumento, 87 F.4th 271 (2d Cir. 2023).

24 Order, Antonyuk v. Hochul, Nos. 22-9808, 22-2972 (2d Cir. Nov. 7, 2022).

25 Antonyuk v. Nigrelli, 143 S. Ct. 481 (2023) (mem.).

26 Id. (statement of Alito, J.) (“The New York law at issue in this application presents novel and serious
questions under both the First and the Second Amendments.”).
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Finally, the ball was in the Second Circuit’s court. Before assessing any particular
provisions of the New York law, the Second Circuit made some preliminary observations
about how it would implement Bruen’s methodology, which requires modern gun laws to be
“consistent with the Nation’s historical tradition of firearms regulation.”2” Although Bruen
cautioned courts to be wary of modern laws that have no historical pedigree,?® the Second
Circuit reasoned that historical silence is relevant but not dispositive of a challenged
regulation’s invalidity.2® It noted that the lack of early gun laws may have reflected a lack of
political demand, rather than lawmakers legislating to the bounds of their constitutional
limits.30 Moreover, the court concluded that a modern regulation can be upheld even if its
historical analogues were not numerous,3! despite Bruen’s dismissal of several arguably close
analogues to New York’s “proper cause” requirement because they came too late in time.32 In
support, the judges cited Bruen’s endorsement of legislative assemblies, polling places and
courthouses as “sensitive locations” from which firearms can be prohibited despite only one
or two Founding-era legislatures actually banning firearms at these locations.3? And finally,
although the courts of appeals are presently divided over whether the proper focal point for
assessing state gun laws centers on 1791 (the Second Amendment’s ratification) or 1868 (the
Fourteenth Amendment’s ratification),3* the Second Circuit felt no need to wade into this
dispute because it held that evidence from both periods is relevant.35

At some levels, this analysis seems correct, while at others it reads like a veiled return to
intermediate scrutiny. Start with the Second Circuit’s point on historical silence. As the court
correctly notes, historical silence—i.e., a lack of on-point legislation—is not dispositive.

27 N.Y. State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 24 (2022).

28 See id. at 26 (“[W]lhen a challenged regulation addresses a general societal problem that has
persisted since the 18th century, the lack of a distinctly similar historical regulation addressing that
problem is relevant evidence that the challenged regulation is inconsistent with the Second
Amendment.”).

29 Antonyuk v. Chiumento, 87 F.4th 271, 301 (2d Cir. 2023).

30 See id. at 301-02.

31 Id. at 303.

32 See, e.g., Bruen, 597 U.S. at 70 (“Apart from a few late-19th-century outlier jurisdictions, American
governments simply have not broadly prohibited the public carry of commonly used firearms for
personal defense.”).

33 Chiumento, 87 F.4th at 303.

3¢ Compare Lara v. Comm’r Pa. State Police, 91 F.4th 122, 134 (3d Cir. 2024) (“[W]e hold that the
Second Amendment should be understood according to its public meaning in 1791.”), with Nat’l Rifle
Ass'n v. Bondi, 61 F.4th 1317, 1323 (11th Cir. 2023), reh’'g en banc granted, opinion vacated, 72 F.4th
1346 (11th Cir. 2023) (concluding that “the more appropriate barometer is the public understanding
of the right when the States ratified the Fourteenth Amendment and made the Second Amendment
applicable to the States”).

35 Chiumento, 87 F.4th at 304—05.
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Courts can look to historical sources other than state and federal legislation to determine
general principles and tradition.?¢ In Heller and Bruen, the Supreme Court cited numerous
influential treatises.3” That said, courts should not treat legislative silence lightly. That a
lack of historical gun laws reflected a lack of political demand, as the Second Circuit reasoned,
is arguably evidence that legislators took the right to public carry seriously. Extrapolating
from silence alone—particularly in cases where the analogies are relatively simple to draw—
risks upholding regulations that “our ancestors would never have accepted.”38

Likewise, both Heller and Bruen imply, as the Second Circuit held explicitly, that a
sensitive location need not have numerous Founding-era analogues to pass constitutional
muster. The quintessential sensitive places discussed in Heller and Bruen such as polling
places, courthouses, and government buildings were seldom the locations of Founding-era
gun bans.?® In fact, Maryland was the only colony to prohibit carrying arms in its capitol,°
and only Delaware banned arms in polling places during the colonial era (a ban that existed
only from 1776-1792).41 So unless one thinks the Supreme Court failed to reconcile Bruen’s
history and tradition test with Heller’s unreasoned dicta blessing sensitive place laws, a
common denominator other than “firearms regulation” must exist between places like
schools, polling places, and courthouses. Indeed, what historically ties these locations
together is the presence of law enforcement tasked with providing security. Even if firearms
were not traditionally banned at these locations, the state generally stepped in to provide
protection to visitors. In other words, these locations are properly considered “sensitive” not
because governments traditionally banned firearms there, but because they took upon
themselves the affirmative duty to protect those present, a duty that the government
typically does not have to the public.42 Moreover, members of the public do not frequent these

36 Cf. William Baude & Robert Leider, The General Law Right to Bear Arms, 99 NOTRE DAME L. REV.
(forthcoming 2024) (manuscript at 20), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4618350
(“[TThe general law method does not require courts to find a critical mass of historical firearm
regulations that look precisely (or almost precisely) like the challenged law.”).

37 See, e.g., District of Columbia v. Heller, 554 U.S. 570, 607, 616—17 (2008), Bruen, 597 U.S. at 45, 56.
38 See Drummond v. Robinson, 9 F.4th 217, 226 (3d Cir. 2021).

39 See Heller, 554 U.S. at 626 (“schools and government buildings”); Bruen, 597 U.S. at 30 (“legislative
assemblies, polling places, and courthouses”).

40 See David B. Kopel & Joseph G.S. Greenlee, The “Sensitive Places” Doctrine: Locational Limits on
the Right to Bear Arms, 13 CHARLESTON L. REV. 205, 235 (2018).

41 Leo Bernabei, Note, Taking Aim at New York’s Concealed Carry Improvement Act, 92 FORDHAM L.
REV. 103, 125 & n.185 (2023).

42 Compare Riss v. City of New York, 240 N.E.2d 860, 861 (N.Y. 1968) (declining “to carve out an area
of tort liability for police protection to members of the public’), with id. at 584-85 (Keating, J.,
dissenting) (rejecting the majority’s conclusion in part because the plaintiff could not carry a firearm
due to New York’s may-issue law).
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locations on a day-to-day basis, so banning firearms there does not broadly frustrate the right
to bear arms in public.

That said, it is not clear that the logic undergirding the sensitive places doctrine extends
to modern locations where the government does not provide comprehensive security or
separate firearm regulations having nothing to do with sensitive places. The Second Circuit
repeatedly asserted that the Supreme Court was searching in its quest for numerous
analogues to New York’s proper cause requirement because the requirement was
“exceptional.”*3 When it comes to “less exceptional regulations,” the Second Circuit asserted,
“la] more nuanced approach’ will often be necessary.”#* Two critiques of this assessment are
in order. First, nowhere did the Supreme Court say that it would modify its history and
tradition test based on the challenged law’s exceptionality. The Court’s discussion of applying
“a more nuanced approach” to analogical reasoning came in the context of potential “cases
implicating unprecedented societal concerns or dramatic technological changes,” not in the
context of the “exceptionality” of the challenged law itself. Secondly, it seems impractical for
courts to decide which laws impose an “exceptional” burden on the right to keep and bear
arms and which do not. Indeed, the Second Circuit itself previously upheld the very same
proper cause requirement invalidated in Bruen, referring to it as a “moderate approach” to
public carry regulation.45

Finally, the Second Circuit is correct that history surrounding both 1791 and 1868 is
probative. But Heller and Bruen make clear that Founding-era evidence is superior because
incorporated provisions of the Bill of Rights have the same scope against the federal
government as they do the states.46 As a corollary, mid- to late nineteenth-century evidence
1s only useful as a tool of constitutional liquidation, that is, to confirm what has already been
established.4” Relying solely on mid- to late nineteenth-century evidence alone could result
in the Second Amendment applying differently to state governments as it does the federal
government, a result the Supreme Court has specifically disclaimed.*8

43 Antonyuk v. Chiumento, 87 F.4th 271, 299, 302, 303, 339 (2d Cir. 2023).

44 Id. at 302 (quoting Bruen, 597 U.S. at 27).

45 See Kachalsky v. County of Westchester, 701 F.3d 81, 98 (2d Cir. 2012); ¢f. United States v. Rahimi,
No. 22-915, 2024 WL 3074728, at *26 (2024) (Kavanaugh, J., concurring) (“One major problem with
using a balancing approach to determine exceptions to constitutional rights is that it requires highly
subjective judicial evaluations of how important a law is—at least unless the balancing test itself
incorporates history, in which case judges might as well just continue to rely on history directly.”).

46 See Bruen, 597 U.S. at 35-37.

47 Id. at 36-37.

48 Id. at 37.
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Applying this analysis, the court concluded that the good moral character provision was
constitutional because “[flor as long as American governments have issued concealed-carry-
licenses, they have permitted certain individualized, discretionary determinations by
decisionmakers.”#® Nonetheless, the court required that licensing officials “make ‘character’
determinations only with respect to an applicant’s potential dangerousness” and required
that denials be in writing and supported by evidence.5°

The court’s analysis of both the co-habitant disclosure and the catch all tracked its
analysis of the good moral character provision. Because the catch-all provision encompasses
requests for minor follow-up information, like social security or driver’s license numbers, the
court reasoned that it has a plainly legitimate sweep.5! Similarly, the court thought that the
tradition of allowing individualized determinations with some discretion supported the catch-
all provision and the co-habitant disclosure as both facilitate inquiries into an applicant’s
character.5?

However, the court explicitly left room for as-applied challenges with respect to the good
moral character and catch-all provisions. It’s not hard to see why. Long Island’s Nassau
County conditions licenses on applicants providing a urine sample for a drug test.3 The
California Attorney General instructed licensing officials acting under his state’s good moral
character requirement to consider applicants’ “fiscal stability.”54

The Second Circuit saw the required social media disclosure differently. It struck down
the provision after acknowledging that the State failed to point to any historical evidence
conditioning public carry “on disclosing one’s pseudonyms or, more generally, on informing
the government about one’s history of speech.””> New York argued that a review of social
media accounts fits within a historical tradition of limiting public carry licenses to law-
abiding and responsible citizens, but the Second Circuit drew a distinction between the mere

49 Antonyuk v. Chiumento, 87 F.4th 271, 312 (2023).

50 Id. at 3217.

51 Id. at 328.

52 Id. at 328-30. OFF. OF THE ATT’Y GEN., CAL. DEP’'T OF JUST., Legal Alert No. OAG-2022-02, U.S.
Supreme Court’s Decision in New York State Rifle & Pistol Association v. Bruen, No. 20-843, at 3 (2022)
[hereinafter Legal Alert].

53 See  Kamenshchik v. Ryder, No. 612719/22 (N.Y. Sup. Ct. Feb. 22, 2024),
https:/Aiapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=YAzIxNWUH83WonX87mAkVg==
(finding this requirement unconstitutional as applied to the plaintiff).

54 See Legal Alert, supra note 52, at 3.

55 Chiumento, 87 F.4th at 332.
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review of accounts, which it deemed permissible, and the required disclosure of applicants’
social media handles, which would not be.?¢

The court’s overall analysis of the licensing provisions is problematic for several reasons.
First, its conclusion that an individualized, discretionary review of concealed-carry
applications is permissible was based entirely on late nineteenth-century municipal
ordinances. This analysis suffers from three related flaws. First, most, if not all, of these
ordinances applied to only concealed carry. Open carry was still unregulated. New York’s
Sullivan Law, the very law invalided in Bruen, appears to be the first licensing law in the
United States that applied to both open and concealed carry, and that was enacted in 1911.
It goes without saying that that law does not have a sufficient pedigree to be part of the
nation’s historical tradition of firearm regulation. Second, Bruen cautioned that the “bare
existence” of municipal ordinance cannot overcome an otherwise enduring American
tradition.5” Setting aside the fact that the ordinances left open carry unregulated, it is not at
all clear that they alone can suffice to uphold New York’s good moral character regulation.
Finally, as explained above, Bruen clearly noted that late nineteenth-century evidence cannot
on its own establish an early American tradition. Yet the Second Circuit explicitly concluded
that “evidence from Reconstruction regarding the scope of the right to bear arms incorporated
by the Fourteenth Amendment is at least as relevant as evidence from the Founding Era.”?8

Additionally, while American governments have always had the power to disarm
dangerous individuals, it is not clear that New York’s licensing regime is relevantly similar
to that approach. During the Founding era, legislatures frequently disarmed various groups
that they deemed posed a threat to public safety. Such groups included slaves, Catholics,
British Loyalists, and Quakers. Nonetheless, individuals in these groups could escape arms
bans by swearing an oath of allegiance to the American government.?® Instead of a
discretionary character review, the criminal background check to which purchasers of
firearms from federally licensed dealers are subject is more analogous to this history. This
background check only prevents discrete groups such as felons and the mentally ill from

56 See id.

57 N.Y. State Rifle & Pistol Ass’'n v. Bruen, 597 U.S. 1, 67 (2022).

58 See Chiumento, 89 F.4th at 318 n.27; see also United States v. Rahimi, No. 22-915, 2024 WL 3074728,
at *6 n.1 (2024) (declining to decide whether courts should rely on the prevailing understanding of the
Second Amendment at the time of its own adoption or at the Fourteenth Amendment’s adoption in
1868).

59 See Joseph G.S. Greenlee, The Historical Justification for Prohibiting Dangerous Persons from
Possessing Arms, 20 WYO. L. REV. 249, 268-69 (2020) (discussing restoration of arms rights in the
Founding era).
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purchasing firearms. Subject of course to as-applied challenges,®® one can roughly analogize
these categories of people to those whom the Founding-era legislatures deemed a threat to
public safety. New York’s discretionary method of assessing one’s dangerousness has no
obvious Founding-era counterpart.

Bruen endorses objective licensing criteria. The majority opinion placed its blessing on
licensing regimes that contain “narrow, objective, and definite standards’ guiding licensing
officials™! and rejected those that require the “appraisal of facts, the exercise of judgment,
and the formation of an opinion.”®2 New York’s licensing regime typifies the latter category.
The state’s very definition of “good moral character” is “having the essential character,
temperament and judgement necessary to be entrusted with a weapon and to use it only in a
manner that does not endanger oneself and others.”63 This standard invites unbridled
discretion from licensing officials. For instance, New York City interprets this provision to
cover any arrest,5 a poor driving history,%> termination from employment,®¢ or failure to pay
debts.6” Even cases that were “nullified by operation of law,” presumptively through pardons
or the law’s invalidation (even on constitutional grounds), need be reported.s8 In other words,
New York City’s gun licensing regime flips the presumption of innocence on its head, targets
victims of employment downsizing or outsourcing, and punishes poor people for their
financial woes. Concerns arising from these standards are not illusory. The New York City
Police Department has a track record of denying firearm licenses for trivial reasons, such as
failures to disclose a sealed arrest from nineteen years prior and a license revocation in
another jurisdiction.®® In Westchester County, New York, authorities once denied an
applicant a pistol permit because his psoriasis prevented his fingerprints from being
recorded.”™

60 F.g., United States v. Daniels, 77 F.4th 337 (5th Cir. 2023) (marijuana users cannot be disarmed);
Range v. Att’y Gen. U.S., 69 F.4th 96 (3d. Cir. 2023) (en banc) (individual who lied on application for
food stamps cannot be disarmed).

61 N.Y. State Rifle & Pistol Ass'n v. Bruen, 597 U.S. 1, 38 n.9 (2022) (quoting Shuttlesworth v.
Birmingham, 394 U.S. 147, 151 (1969)).

62 Id. (quoting Cantwell v. Connecticut, 310 U.S. 296, 305 (1940)).

63 N.Y. PENAL LAW § 400.00(1)(b) (McKinney 2023).

64 38 RULES OF N.Y.C. § 5-10(a) (2022),
https://codelibrary.amlegal.com/codes/newyorkcity/latest/NY Crules/0-0-0-77275
[https://perma.cc/P964-7LQ6]

65 Id. § 5-10(h).

66 Id. § 5-10().

67 Id. § 5-10(0).

68 Id. § 5-05(b)(6).

69 See Bernabel, supra note 41, at 116.

70 See Parker v. Nastasi, 467 N.Y.S.2d 906, 907 (App. Div. 1983), aff'd, 465 N.E.2d 45 (N.Y. 1984).
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None of this is to say that New York is powerless to disarm dangerous individuals who do
not fit neatly into one of the categories listed on the federal background check. Surety
statutes, which originated not long after the Founding, required any person who was likely
to breach the peace to post a bond before carrying arms in public.” But these laws only kicked
in when the government received a complaint about the arms bearer, and even then, the laws
did not prohibit public carry.”? Rather, the accused merely had to post a bond, which only
applied if he or she could not show a specific need for self-defense.”™ These surety statutes
may support a licensing official’s denial of a permit when he or she can show that the
applicant would be dangerous to the public.7* However, they do not support requiring
applicants themselves to prove their character before bearing arms in public. New York’s
statute flips the traditional burden that required the government to prove that individuals
were dangerous before disarming them or at least prohibiting them from bearing arms in
public. This burden flipping is important because the Supreme Court thought it set New
York’s may-issue law apart from those very surety laws.7

The Second Circuit also upheld most of New York’s sensitive place designations. Because
the court’s analysis of all six challenged sensitive locations was similar,’6 this piece
summarizes one: the ban on firearms in bars and restaurants that serve alcohol. In defense
of its regulation, the state pointed to six nineteenth-century laws.”” Two of these laws did
exactly what New York’s does: they banned firearms in establishments serving alcohol.”® Of
the other four, three prohibited intoxicated people from carrying firearms, and one banned
the sale of arms to intoxicated people.” The Second Circuit gleaned from this history “a
consistent and representative National tradition of regulating firearms due to the dangers
posed by armed intoxicated individuals.”8® And although it recognized that “[t]his tradition

71 See N.Y. State Rifle & Pistol Ass'n v. Bruen, 597 U.S. 1, 55-56 (2022).

72 See id. at 56.

73 See id. at 56-57.

74 Cf. United States v. Rahimi, No. 22-915, 2024 WL, at *10 (noting that surety laws presumed “that
the Second Amendment right may only be burdened once a defendant has been found to pose a
credible threat to the physical safety of others”).

7 Id. at 57.

76 The ban on church carry, however, was struck down under strict scrutiny because the court
analyzed it under the First Amendment after concluding that the Second Amendment challenge was
moot. Antonyuk v. Chiumento, 87 F.4th 271, 350-51 (2d Cir. 2023).

77 Id. at 365.

78 See id. at 367.

79 See id.

80 Id.
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was carried out in various forms,” it ultimately concluded that the “statutes justify regulating
firearms in crowded spaces in which intoxicated persons are likely present.”s!

It 1s difficult to defend the court’s conclusion. First, the two historical “twins” that New
York cited both came out of territories in the late nineteenth century. Bruen noted that
territorial regulations alone should be given little weight due to their transient nature, lack
of judicial scrutiny, and miniscule population coverage.? Granted, New York also pointed to
four state laws that regulated the combination of alcohol and guns. But the burden imposed
by New York’s law goes far beyond its historical predecessors by banning firearms in all
locations that happen to serve alcohol. It sweeps up tens of thousands of eateries throughout
the state, not just bars and clubs in Midtown Manhattan. Someone having a cup of coffee at
six o’clock on a Sunday morning in a local diner would be committing a felony by carrying his
handgun there if the diner happened to serve beer in the afternoon. Even the most restrictive
firearm regulations of the late nineteenth-century did not go so far. For instance, Texas’ 1870
law banning firearms in ballrooms and social gatherings was interpreted to apply only when
people were actually assembled at those places for social events.83 But under New York’s law,
the early morning diner patron is left without recourse if arrested. Moreover, these six late
nineteenth-century laws only applied to 9.5 percent of the nation’s population at the time.84
It is hardly clear that this makes them “representative” of the nation, let alone “well-
established,” as required under Bruen.

In its analysis of the other “sensitive” places, the Second Circuit concluded that there is
“a well-established and representative tradition of regulating firearms in public forums and
quintessentially crowded places.”s® This conclusion warrants a brief discussion. The only pre-
nineteenth-century regulations that the Second Circuit cites for this proposition are the 1328
English Statute of Northampton and laws from Virginia in 1786 and North Carolina in 1792
that ostensibly copied the Statute of Northampton nearly verbatim.®¢ These Northampton
laws were worded broadly enough to encompass a general ban on carrying arms in crowded
places such as fairs and markets. But Bruen interpreted the Statute of Northampton to
prohibit only the carriage of arms in a manner apt to terrify the public. Virginia’s statute

81 Id. at 367—68.

82 N.Y. State Rifle & Pistol Ass’'n v. Bruen, 597 U.S. 1, 67-70 (2022).

83 See Owens v. State, 3 Tex. Ct. App. 404, 406 (1878).

84 See Chiumento, 87 F.4th at 367 & n.92 (citing DEP'T OF INTERIOR, COMPENDIUM OF THE ELEVENTH
CENSUS: 1890, at 2 tbl.1 (1892)).

85 Chiumento, 87 F.4th at 356.

86 See id. at 356-57.
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made this explicit, applying only to those who carry arms “in terror of the county.”8” Most
problematic is that North Carolina’s law never existed. It was included in a collection of
English laws supposedly in force in the state, but the legislature declared that the collection
“was utterly unworthy of the talents and industry of the distinguished compiler, omitting
many statutes, always in force, and inserting many others, which never were, and never could
have been in force, either in the Province, or in the State.”®® The Supreme Court of North
Carolina held that regardless of whether the statute was ever in force, the common-law
offense of going armed to the terror the public was applicable in the state.8® But, the court
noted, a citizens was “at perfect liberty to carry his gun” “[flor any lawful purpose.”®°

Additionally, the Second Circuit relied on several late nineteenth-century regulations
from former Confederate states and Western territories that limited the public carriage of
firearms in numerous public locations.®! But contrary to the court’s analysis, these are
exceptions that prove the rule. Moreover, the territorial regulations cited were short lived.
Some were repealed upon statehood,? and at least one was struck down on Second
Amendment grounds. In In re Brickey,? the Idaho Supreme Court struck down the state’s
territorial-era ban on carrying deadly weapons within cities, towns, and villages on the
ground that it violated the Second Amendment and the state constitution’s analogue.?* The
court wrote that “the legislature has no power to prohibit a citizen from bearing arms for
their security and defense,” noting however that the legislature may regulate arms bearing,
such as by prohibiting concealed carry.®> The Second Circuit dismissed Brickey as a “one-
paragraph opinion” that did not cast doubt on the validity of New York’s proper cause law or
“laws addressing sensitive places.”?6 But Bruen cited favorably upon Brickey, and it is hard
to read the decision as anything other than a flat rejection of laws precisely like New York’s
former proper cause requirement that function as a total ban on carrying arms.%7

871786 Va. Acts 35 (“[NJoman ... be sohardy to. .. ride armed by night nor by day, in fairs or markets,
or in other places, in terror of the county ....”).

88 Preface of the Commissioners of 1833 of REVISED CODE OF NORTH CAROLINA ENACTED BY THE
GENERAL ASSEMBLY AT THE SESSION OF 1854, at xiii (Bartholomew F. Moore & Asa Biggs eds., 1855).
89 See State v. Huntly, 25 N.C. 418 (3 Ired.) 420-22.

9 Id. at 423.

91 See Chiumento, 87 F.4th at 357.

92 See George A. Mocsary & Debora A. Person, A Brief History of Public Carry in Wyoming, 21 WYO. L.
REV. 341, 352-53 (2021).

93 In re Brickey, 70 P. 609 (Idaho 1902).

9 Id. at 609.

9 Id.

96 See Chiumento, 87 F.4th at 366.

97 See N.Y. State Rifle & Pistol Ass'n v. Bruen, 597 U.S. 1, 69 (2022).
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Concluding that firearms may be banned in “quintessentially crowded places” runs
roughshod against Bruen’s warning that New York cannot “declare the island of Manhattan
a ‘sensitive place’ simply because it is crowded and protected generally by the New York City
Police Department.”8 In fact, there really isn’t much daylight between the Second Circuit’s
conclusion and New York’s (explicitly rejected) argument in Bruen that sensitive places are
“where people typically congregate and where law-enforcement and other public-safety
professionals are presumptively available.”9?

New York argued that Bruen would “jeopardize” sensitive place regulations in “settings
like courthouses, airports, subways, sports arenas, bars, gaming facilities, houses of worship,
and schools.”% Yet, the State ironically now claims that that very decision gives it the
authority to ban firearms in all these places.

One important regulation that was not at issue in Chiumento was the state’s ban on
carrying firearms on public transportation.10! The district court enjoined the ban as applied
to buses after concluding that plaintiffs lack standing to challenge the ban elsewhere, and
the state did not appeal this portion of the injunction.102 However, a separate panel of the
Second Circuit recently heard oral argument on a facial challenge to this provision.103
Although the judges’ questioning did not clearly suggest that the court is likely to rule one
way or the other, this ban is particularly problematic for several reasons. First, those who
rely on public transit to travel to work are effectively disarmed for the entire day. Even if
their work is not in a sensitive location, they cannot carry a firearm for protection from the
moment they leave their home until the moment they return. This is inconsistent with the
purpose of the Second Amendment, which is individual self-defense. Secondly, there are not
any obvious historical analogues to this ban. The district court analogized it to a handful of
private-nineteenth-century railroad regulations that typically prevented people from
carrying loaded firearms on train cars but did not preclude someone from checking their
firearms with their baggage.1%4 Setting aside the obvious concern of relying on the conduct of
private actors, who aren’t constrained by the Second Amendment, New York’s law prevents
one from even bringing along an unloaded firearm onboard in a locked case.

9 Id. at 31.

99 Brief for Respondents at 34, Bruen, 597 U.S. 1 (No. 20-843).

100 Jd. at 2; see also Bruen, 597 U.S. at 114 (Breyer, J., dissenting) (making a similar claim).
101 N.Y. PENAL LAW § 265.01-e(2)(n) (McKinney 2023).

102 See Antonyuk v. Chiumento, 87 F.4th 271, 294 (2d Cir. 2023).

103 See Docketing Notice, Frey v. Bruen, No. 23-365 (2d Cir. Mar. 16, 2023).

104 See Frey v. Nigrelli, 661 F. Supp. 3d 176, 205 (S.D.N.Y. 2023).
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Finally, the Second Circuit struck down New York’s default anti-carry rule that
prohibited the public carry of firearms on all private property without the owner or lessee’s
permission.1% Its analysis here was simple and faithfully applied Bruen’s instruction that
modern gun laws be consistent with their historical analogues in both how and why they
burden the right to bear arms. New York’s proffered historical analogues were all anti-
poaching measures that largely banned firearms on enclosed land and plantations without
the owner’s consent.!%¢ Some of these laws were even catalogued in statutory compilations
under titles such as “Game,” making it obvious that these were not intended to serve as
public-safety measures.19” The Second Circuit rightly rejected analogizing the default rule to
these statutes because both the “how” and “why” of each category are completely different.

As the first appellate ruling on sensitive places since Bruen, there is no doubt that the
Second Circuit’s holding in Chiumento will prove influential moving forward. While the
Second Circuit got some matters right, its overall application of the text, history and tradition
test was too loose. Courts should be wary of upholding sensitive place restrictions,
particularly in states whose licensing regimes were upended by Bruen. It would be
incongruous with Bruen to allow states to skirt the ruling’s key holding by enacting a
hodgepodge of places off limits to firearms that make it nearly impossible to carry arms for
self-defense.

105 Chiumento, 87 F.4th at 386.
106 Jd. at 385—86.
107 See Bernabei, supra note 41, at 131 n.237.
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