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I. INTRODUCTION

This appeal is moot for the simple reason that, in January 2020, a new federal
policy superseded the deregulatory agency actions at issue below.! That new policy
is crystal clear: the Commerce Department “shares the concerns raised [by the States
below] over the possibility of widespread and unchecked availability of the software
and technology [for 3D-printed firearms] internationally, the lack of government
visibility into production and use, and the potential danger to U.S. counter
proliferation efforts” if such technology were not export-controlled. Commerce Rule
at 4141. The State Department “agrees with the Department of Commerce that
maintaining controls over” files for the production of 3D-printed firearms is “in the
national security and foreign policy interests of the United States.” State Rule at
3823. Such controls are currently in effect: the recent partial injunction® simply
preserves the status quo by keeping the subject files under the State Department’s
purview rather than transferring export-control jurisdiction to Commerce.

Appellants’ dispute is not with the States that challenged the now-defunct

2018 agency actions, but with the federal government over its current policy.

II. ARGUMENT

A.  The January 2020 Superseding Agency Actions Moot This Appeal

The final rules published in the Federal Register this year constitute a clear

policy shift that is inconsistent with the 2018 actions at issue below. The 2018

! The federal government independently decided to adopt a superseding new
policy in January 2020, and the States moved to dismiss this appeal as soon as
practicable. Accusations of “gamesmanship” are irrelevant in any event: mootness
deprives the Court of subject-matter jurisdiction, which is non-waivable. Mtn. 8-9.

2 That injunction is now on appeal to this Court. Case No. 20-35391.
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temporary modification removed the subject files from the U.S. Munitions List,
thereby exempting them from any federal export-control regulation. Mtn. 4.
Consistent with that deregulation, the letter authorized “unlimited distribution” of
the subject files.? Id. By contrast, the final rules embrace the need to maintain export
controls over the subject files, largely based on concerns raised by the States in this
very litigation. Mtn. 6-8; supra at 1. Whether the current policy is deemed “general”
or “specific,” no “inference” is required (Resp. 12—13): the published rules expressly
and unmistakably adopt a policy of regulating the subject files to promote national
security and public safety. “Unlimited distribution” conflicts with that policy.
Appellants make little effort to address, much less distinguish, the extensive
case law establishing that challenges to superseded agency actions are moot. Mtn.
9-12. They seek to distinguish Akiachak alone, on the grounds that the superseded
rule there was “expressly deleted by name” in a later publication. Resp. 6. This minor
factual difference is immaterial: here, the temporary modification itself was simply
posted on a State Department website, and that posting was removed upon entry of

the TRO. Beneski Ex. A. Similarly, the letter (or “license”)* was issued directly to

3 Appellants do not explain their assertion that the subject files were “quite
regulated” under the “prior regime.” Resp. 13. Until July 2018, the files were
regulated by inclusion on the Munitions List; were deregulated for a few days in July
2018; were promptly placed back on the Munitions List in compliance with the TRO;
and remain there to this day. Mtn. 3-7.

* Appellants claim they have an “existing license” authorizing them to publish
the subject files. Resp. 11-12. This purported “license” is the letter authorizing
“unlimited distribution” that was nullified in 2018 and vacated by the district court
below. See id. at 7-8. The letter is contrary to the federal government’s current
position that “widespread and unchecked” distribution would harm U.S. security
interests. Commerce Rule at 4141. Appellants are free to apply for a new “license,”

2
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appellants, then nullified upon entry of the TRO. /d. Both were then vacated by the
district court below. Mtn. 5. There was no reason to “delete” them again in 2020.
To be clear, this appeal is moot not solely because of the 2018 rescissions, but
because this year’s new policy conflicts with, and supersedes, the prior actions.
Appellants’ attack on a “rescission argument” strawman should be disregarded.
Resp. 2-3, 5-9. The fact that the now-defunct actions were in effect for less than a
week in July 2018 certainly underscores how unlikely it is that the government will
choose to reinstate them. See infra at 4-5. Nevertheless, the government continued
to defend those actions through November 2019, when the final judgment here
issued, and did not adopt its superseding new policy until January 2020.> Mtn. 5-6.
The recent partial injunction of the new rules does not make this appeal any
less moot. That injunction is quite narrow: it only prohibits the transfer of regulatory
jurisdiction from the State to the Commerce Department (due to concerns over the
effectiveness of Commerce controls), without altering the agencies’ policy of
regulating the subject files. See Washington 11,2020 WL 1083720 (W.D. Wash. Mar.
6, 2020). Whether the injunction remains in place or not, the subject files will still
be subject to federal export controls: the only question is whether they will be
regulated by the State or the Commerce Department. See Mtn. 6—8. Appellants fail
to grapple with this reality when they assert that, if the judgment below is reversed,

the 2018 agency actions will somehow go back into effect. Resp. 11.

but it is highly unlikely that “unlimited distribution” would be permitted under
current licensing standards.

> Appellants unhelpfully cite the State Department’s position before the Fifth
Circuit as of August 2019—before the 2020 policy change. Resp. 9.

3
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B. Reversal of Current Federal Policy and Specific Enforcement Are Not
Available Remedies

Appellants’ argument against mootness is premised on wishful speculation
upon wishful speculation: that for some reason, the State and Commerce
Departments will rescind their recently published final rules, reverse their current
policy of regulating the subject files, exempt the subject files from any export
controls, and reinstate the informal, “temporary,” procedurally defective actions at
issue below. Those 2018 actions were promptly enjoined and rescinded, were never
reinstated, and are inconsistent with the newly published final rules. It is a matter of
policy—not the district court’s decision below—that the federal government has
chosen to regulate the export of 3D-printed firearm technology and software.

Appellants cannot save their appeal from mootness by speculating that the
federal government will simply change its mind and “und[o]” its current policy.
Resp. 6-8; see Doe No. I v. Reed, 697 F.3d 1235, 1239 (9th Cir. 2012) (““A moot
case cannot be revived by alleged future harm that is so remote and speculative that
there is no tangible prejudice to the existing interests of the parties.”); Am. Family
Life Assur. Co. of Columbus v. F.C.C., 129 F.3d 625, 628 (D.C. Cir. 1997) (“[T]o
save a case from mootness the ongoing injury must be more than a ‘remote
possibility,” not ‘conjectural,” more than ‘speculative.’”) (quoting Warth v. Seldin,
422 U.S. 490, 507 (1975); City of Los Angeles v. Lyons, 461 U.S. 95, 102 (1983)).
In particular, as the D.C. Circuit recently explained, where a challenged law is
“superseded or amended during an appeal,” “[t]he mere power to reinstitute [the]

challenged law is not a sufficient basis on which a court can conclude that a
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challenge remains live.” Am. Bankers Ass’n v. Nat’l Credit Union Admin., 934 F.3d
649, 661 (D.C. Cir. 2019); see also Mtn. 9—11 (citing cases).

Here, it is not enough that the State and Commerce Departments could, in
theory, rescind their recently published regulations and re-adopt a policy exempting
the subject files from federal export control. In American Bankers Association, the
case was not moot because “all three members” of the regulatory board stated that
they “intend[ed] to reinstitute” a portion of the challenged rule that was superseded
pending appeal. 934 F.3d at 661. Here, by contrast, the agencies have not
“announced ‘an intention’ to restore the rule under challenge if the lower-court
decision were vacated.” Id. (quoting City of Mesquite v. Aladdin’s Castle, Inc., 455
U.S. 283,289 n.11 (1982)). To the contrary, they announced—in a formal, published
rulemaking—a policy of regulating the subject files. Mtn. 6—7. That policy change
is consistent with the government’s decision not to appeal: it would make no sense
to keep defending the 2018 actions while simultaneously adopting a contradictory
new policy. Again, however, it is the superseding policy itself, not the “Federal
Defendants’ absence from the appeal,” Resp. at 1516, that moots this case.®

Appellants also argue—notwithstanding the published final rules—that their
2018 settlement agreement “obligates” the State Department to “try again” to
deregulate the subject files. Resp. 9—-10. First of all, appellants identify no term of
the agreement that the Department has not fulfilled: in 2018, it (i) published a notice

of proposed rulemaking; (ii) announced a temporary modification of the Munitions

¢ Organized Village of Kake v. U.S. Dep’t of Agriculture is inapposite because
the regulations at issue there were not superseded. 795 F.3d 956 (9th Cir. 2015).
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List; and (i11) issued a letter to Defense Distributed. See Mtn. 4; Washington I, 420
F. Supp. 3d 1130, 1138 (W.D. Wash. 2019). It has now published final rules as well.’
Even if appellants were correct that the Department has not satisfied some aspect of
the agreement, they completely ignore (and thus tacitly concede) that specific
enforcement is not an available remedy in this Court (or, in all probability, any other
court). Mtn. 15 & n.4. Appellants did not even attempt to obtain such relief in this
case: they undisputedly asserted no claims for relief of any kind. See id. at 13—14.
Absent the availability of “effective relief,” the case is moot. /d. at 9 (citing cases).
Furthermore, even if appellants’ speculative wish for a new deregulatory
policy came true, implementing it would be far from ‘“automatic.” Resp. 7. As
appellants admit, the temporary modification was to be in effect during a final rule’s
“development.” Id. at 17. Final rules were published this year—meaning the
temporary modification would have expired by its own terms, even if it had not been
enjoined and rescinded in 2018. Any reversal of current policy would require a new
rulemaking process, including notice of the proposed deregulation and an
opportunity for public comment. See 5 U.S.C. § 553. This would be a significant
undertaking given the importance of the issues at stake; the final rules published this

year were in development for nearly two years and drew thousands of comments.®

7 Appellants’ citations to the record below do not support their assertions that
the State Department must “reinstitute” its 2018 actions “no matter how many tries
it takes.” Resp. 8; see Dist. Ct. ECF No. 171-2 (Ex. C) (Settlement Agreement).

8 The agencies received over 3,000 formal public comments and well over
100,000 informal comments in response to notices of proposed rulemaking
published on May 24, 2018. See Dist. Ct. ECF No. 186 at 6-8; 83 Fed. Reg. 24,198
(State Dep’t NPRM); 83 Fed. Reg. 24,166 (Commerce Dep’t NPRM).

6
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Moreover, the State Department cannot remove the subject files from the Munitions
List by unilaterally “edit[ing] its website.” Resp. 7. By statute, any such removal
requires at least 30 days’ notice to Congress, 22 U.S.C. § 2778(f), as well as the
concurrence of the Secretary of the Defense. Executive Order 13637, §1(n).

This entire chain of events is not only speculative, but highly unlikely. The
President himself has tweeted that deregulating 3D-printed firearm files “doesn’t
seem to make much sense!” Dist. Ct. ECF No. 15-2. The State and Commerce
Departments’ current policy—reflected in formal, published, final rules after a

lengthy rulemaking process—is consistent with that sentiment.

C. The Absence of Any Claim for Relief Independently Moots This Appeal

Appellants do not seriously dispute that Article III jurisdiction requires a “case

29 [13

or controversy,” as defined by the parties’ “claims,” “counterclaims,” or
“crossclaims.” Mtn. 12—13 (citing cases). This case is on all fours with Akiachak,
which holds that when a party who has stated no claim for relief is the only appellant,
there is no live controversy for the appellate court to resolve. Id. at 12—14.
Appellants’ only response is premised on a misunderstanding of Federal Rule
of Civil Procedure 19. Resp. 14—15. Rule 19(a)(1)(B) provides for joinder of parties
who claim an interest “relating to” the subject of the action. ® The district court below

ruled that all Rule 19 joinder requirements were met: appellants “claim[ed] an

interest relating to the subject matter”; had “an opportunity to shape the discussion

? “Necessary party” is a “term of art in Rule 19 jurisprudence” that refers to
“those persons to be joined if feasible.” E.E.O.C. v. Peabody W. Coal Co., 400 F.3d
774, 779 (9th Cir. 2005) (cleaned up). “If understood in its ordinary sense,

‘necessary’ is too strong a word,” as the case can proceed without such a party. /d.
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and analysis” of the States’ claims; and would be precluded from collateral
challenges that may “raise the possibility of inconsistent rulings and obligations for
the parties.” Washington v. U.S. Dep’t of State, 2018 WL 5921011, at *2 (W.D.
Wash. Nov. 13, 2018). Nothing in Rule 19 requires that a “necessary party” assert
its own claims for relief, or deems such a party to have done so (and appellants offer
no contrary view). Just like the intervenor in Akiachak, appellants here were parties
to the proceedings below but did not assert any claims for relief. Absent any such
claims, there is no live controversy for this Court to resolve.! Mtn. 12-14.
Appellants’ remaining arguments are equally meritless. Their asserted right to
attorneys’ fees “‘is, of course, insufficient to create an Article III case or
controversy’” on its own, because an “‘injury that is only the byproduct of the suit
itself”” is not cognizable. Liu v. I.N.S., 274 F.3d 533, 536 (D.C. Cir. 2001) (quoting
Diamond v. Charles, 476 U.S. 54, 70-71 (1986); Lewis v. Cont’l Bank Corp., 494
U.S. 472,480 (1990)); see Resp. 18. Nor does appellants’ “continuing dispute” about
the district court’s subject-matter jurisdiction cure mootness. Resp. 16—17. Those
arguments—which are all meritless and which the federal government did not join,

see Washington I, 420 F. Supp. 3d at 1140-41—are based on purported non-

10 Fritsch (Resp. 13) is readily distinguishable. There, this Court held that a
dispute over the propriety of remand to state court following removal was not
mooted by the defendant’s subsequent, second removal to federal court because, if
the plaintiff’s second motion to remand succeeded, an open question as to the first
remand would remain. Thus, allowing the first remand to stay in place could have
“collateral consequences adverse to” the defendant. Fritsch v. Swift Transportation
Co. of Ariz., LLC, 899 F.3d 785, 791 (9th Cir. 2018). Here, by contrast, appellants’
hoped-for rescission of the final published rules is purely speculative. Supra at 4-7.

8
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reviewability of the now-defunct 2018 actions. Any ruling on whether those actions
were judicially reviewable would be purely advisory. See Mtn. 11-12 (citing cases).

Finally, the conditions for the “capable-of-repetition” exception to mootness
are not met. Contra Resp. 17-18. It “applies only in exceptional situations, . . . where
the following two circumstances are simultaneously present: (1) the challenged
action is in its duration too short to be fully litigated prior to cessation or expiration,
and (2) there is a reasonable expectation that the same complaining party will be
subject to the same action again.” Spencer v. Kemna, 523 U.S. 1, 17 (1998) (cleaned
up; citations omitted); accord Hamamoto v. Ige, 881 F.3d 719, 722 (9th Cir. 2018).
Here, the temporary modification!! is not “capable of repetition™: it was a
procedurally unlawful attempt to remove items from the Munitions List by website
posting, absent statutorily required notice to Congress. Supra at 2; Mtn. 4-5. Nor
was its duration too short to allow full litigation: a final judgment was entered before
the temporary modification would have expired on its own terms. Supra at 6. Nor
will appellants be “subject to the same action” in the future because—again—the
temporary modification was superseded earlier this year, and litigation over the

newly published rules will not change that fact no matter its outcome. Supra at 1-3.

D.  Vacatur of the Judgment Is Not Appropriate under These Circumstances

When a case becomes moot pending appeal,'? “the decision whether to vacate
turns on ‘the conditions and circumstances of the particular case.”” Azar v. Garza,

138 S. Ct. 1790, 1792 (2018) (vacatur is “rooted in equity”). When the prevailing

! Appellants do not claim this exception applies to the letter. Resp. 17-18.
12 Appellants’ semantic quibble (Resp. 4) is irrelevant to this motion’s merits.
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party takes a voluntary action that moots the case, vacatur is typically appropriate.'?
Id. But when a non-prevailing party voluntarily ceases its challenged conduct,
vacatur is often denied to prevent a “refined form of collateral attack on the
judgment.” U.S. Bancorp Mortg. Co. v. Bonner Mall P’ship, 513 U.S. 18, 25-27
(1994) (per curiam). Here, after failing to prevail below, the federal government
declined to appeal and voluntarily adopted a non-deregulatory policy, expressly
stating that it was influenced by the proceedings below. See Commerce Rule at 4141.

Moreover, vacatur is not in the public interest. U.S. Bancorp, 513 U.S. at 26
(precedents “should stand unless a court concludes that the public interest would be
served by a vacatur”). Particularly since appellants appear to believe vacatur will
“automatically” reinstate a “license” for “unlimited distribution,” Resp. 7—contrary
to current federal law—the judgment should be left in place to avoid any confusion.
If any doubt remains, this Court’s “established procedure” is to remand the vacatur
request so the district court may apply the appropriate “equitable balancing test.”
Ayotte v. Am. Econ. Ins. Co., 578 F. App’x 657, 658-59 (9th Cir. 2014).

III. CONCLUSION
For the reasons above and in the States’ motion, this appeal is moot and should

be dismissed for lack of subject-matter jurisdiction.

13 Prevailing parties may not “take voluntary action that moots the dispute,
and then retain the benefit of the judgment.” Azar, 138 S. Ct. at 1792. That was
essentially the situation in Texas v. United States, Resp. 19-20, where the
government abruptly changed litigating positions to embrace a judgment declaring
the Affordable Care Act unconstitutional. 2019 WL 2914018, at *12 (July 5,
2019)(letter brief).

10
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