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STATEMENT OF THE CASE 

1. Petitioner Reb Russell, II filed an application for 

a permit to carry a handgun with the New Jersey 

State Police on March 29, 2019. pursuant to N.J. Stat. 

Ann. § 2C:58-4c.  Supp. App. 1a. That statute prohib-

its the approval of a permit to carry a handgun “unless 

the applicant demonstrates that he. . . has a justifiable 

need to carry a handgun.” 

Petitioner lives in Pennsylvania. Supp. App. 1a. He 

has a carry permit in that state. Supp. App. 20a. He 

applied for a permit in New Jersey because he spends 

several days a week there to visit with his girlfriend 

and parents. Supp. App. 20a.   

On June 4, 2019, Lieutenant Stephen Mazzagatti 

of the New Jersey State Police initially approved the 

application. Supp. App. 17a. Since, pursuant to N.J. 

Stat. Ann. § 2C:58-4(d), only a Superior Court judge 

may issue a carry permit, the matter was forwarded 

to the Hunterdon County Superior Court, Criminal 

Part. Supp. App. 19a-23a.  

2. Judge Angela F. Borkowski conducted an evi-

dentiary hearing on July 24, 2019. Supp. App. 96a. Pe-

titioner appeared pro se at the hearing.  He testified 

that he required a carry permit in New Jersey because 

his ex-wife is physically and verbally abusive and that 

she suffered from borderline personality disorder. 

Supp. App. 106a.  Petitioner provided no documenta-

tion of his allegations about his ex-wife, including any 

medical records or police reports. It is undisputed that 

he never sought an order of protection against her, or 

reported her to the police. Petitioner testified that he 

did not do these things because he was embarrassed 
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to do so because he is a man, an ex-marine, and a foot-

ball player.  Supp. App. 106a.  

Petitioner and his ex-wife share joint custody of 

their children. Supp. App. 104a. He acknowledged 

that she has never attacked Petitioner, though he 

claimed that she has threatened him during custody 

exchanges. Supp. App. 104a. The last threat occurred 

about one year before the hearing. Since then, Peti-

tioner had not spoken to her when he picks up their 

children. Supp. App. 107a. Petitioner did not present 

any evidence regarding whether his ex-wife has any 

weapons. Supp. App. 108a. He acknowledged that she 

has never approached him with a weapon. Supp. App. 

108a.  

Although Petitioner’s ex-wife lives in Doylestown, 

Pennsylvania, he stated that he needed the permit in 

New Jersey. Supp. App. 102a. The court asked Peti-

tioner if his ex-wife ever followed him into New Jer-

sey. Petitioner could not present any evidence of that, 

but claimed that this did not mean that she had not 

done so and expressed concern she knows where his 

parents live. Supp. App. 103a. Though unable to point 

to any specific threat, Petitioner testified that he feels 

more vulnerable in New Jersey because his ex-wife 

knows that he has a permit to carry in Pennsylvania, 

but not New Jersey. Supp. App. 105a.  

At no point in the hearing did Petitioner argue that 

New Jersey’s permit requirement for carrying a fire-

arm violated his right to bear arms under the United 

States Constitution.  

At the conclusion of the hearing, Judge Borkowski 

denied the permit application, finding that Appellant 
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failed to establish that he met the statutory test in the 

State. Supp. App. 121a.  She issued a written decision 

detailing her findings of fact and conclusions of law on 

July 25, 2019. App. 15-26. 

3. Petitioner, represented by counsel, appealed to 

the Superior Court of New Jersey, Appellate Division. 

Petitioner did not raise any Second Amendment 

claims on appeal. Instead, he raised four state-law-

based legal arguments:  

• The Trial Court Erred in Finding that Plaintiff 

Failed to Show a Justifiable Need.  

• More Deference Should Have Been Granted to 

the New Jersey State Police Superintendent.  

• The Trial Court Failed to Consider All the Ap-

propriate Facts Presented by Plaintiff. 

• Plaintiff Had Not Retained Counsel Which Was 

To His Detriment and Ultimately Hindered His 

Ability to Properly Articulate His Argument.  

 

[Supp. App. 3a]  

Petitioner’s reply brief raised the following addi-

tional points: 

• The State Improperly Suggests that there is No 

Legal Authority to Support the Argument that 

Pro Se Applicants Should be Advised of their 

Rights During a Carry Permit Hearing.  

• The State Improperly Suggests that Pro Se Ap-

plicants Should be Treated as if they Were Ex-

perienced Counsel. 

 

[Supp. App. 46a]. 
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On June 25, 2020, the Superior Court of New Jer-

sey, Appellate Division, affirmed the trial court’s con-

clusion that Petitioner failed to meet the statutory jus-

tifiable need standard. App. 14. The Appellate Divi-

sion did not address whether the justifiable need re-

quirement for the issuance of a carry permit violated 

the Second Amendment, as this issue was never pre-

sented. 

4. Petitioner petitioned for certification to the New 

Jersey Supreme Court. He presented two questions 

for the court’s consideration:  

• Is Due Process and fundamental fairness de-

nied when a law enforcement official fails to 

fully investigate an applicant resulting in “no 

deference” of a superintendent’s decision to ap-

prove an application? 

• Should a matter be remanded for a full investi-

gation to be performed (rather than the appli-

cation being denied) when a law enforcement 

official fails to fully investigate a permit appli-

cation’s qualifications as mandated under [N.J. 

Stat. Ann. §] 2C:58-4 and [N.J. Admin. Code §] 

13:54-2.5? 

 

[Supp. App. 59a]. 

 

In the “Error(s) Complained Of” section of his peti-

tion for certification, petitioner claimed: “The Court(s) 

Below Erred by Finding That Denial Of An Applica-

tion Is Proper When The Investigative Authority Fails 

To Conduct A full Investigation As Required By Law, 
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When the Proper Remedy Is Remand For The Investi-

gative Authority to Perform Its Statutorily-Mandated 

Duty So That Due Process Is Fulfilled.” (Supp. App. 

60a). In other words, the only constitutional claim 

that Petitioner had ever presented to the New Jersey 

Supreme Court is one based on due process.  

Petitioner’s sole reference to the Second Amend-

ment through three levels of State court litigation is a 

passing reference in a single sentence on page 11 of 

his 12-page petition for certification to the New Jersey 

Supreme Court: “Presently at issue is the interest of 

justice regarding the Due Process and fundamental 

fairness afforded licensing applications, as well as, ul-

timately, the constitutional right to keep and bear 

arms since the license at issue provides the means by 

which citizens may exercise that fundamental, indi-

vidual, constitutional right.” Supp. App.68a. 

The New Jersey Supreme Court denied Peti-

tioner’s request for certification on November 2, 2020. 

App. 27.  

5. Petitioner filed a Petition for Writ of Certiorari 

to this Court on April 2, 2021. The instant Petition is 

the first time that Petitioner has substantively argued 

that the justifiable need requirement of New Jersey’s 

statute violates the Second Amendment. No courts be-

low have ruled on this issue in this case.  

REASONS FOR DENYING THE PETITION 

This Court should decline to exercise jurisdiction 

because petitioner did not present any Second Amend-

ment claims to the trial court or to the appellate court 

whose decision he now seeks certiorari. This Court has 
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“almost unfailingly refused to consider any federal 

law challenge to a state court decision” that was not 

“addressed by or properly presented to the state court 

that rendered the decision we have been asked to re-

view,” Howell v. Mississippi, 543 U. S. 440, 445 (2003), 

and it should do the same here. Even if this Court had 

jurisdiction, it should hold this case pending review of 

a case raising a substantially similar question in New 

York State Rifle & Pistol Association Inc. et.al. v. Keith 

M. Corlett, No. 20-843.  

I. THIS COURT SHOULD DECLINE JURISDIC-

TION BECAUSE PETITIONER DID NOT 

RAISE A SECOND AMENDMENT CHAL-

LENGE AT THE STATE LEVEL. 

Although the petition is entirely based on the Sec-

ond Amendment, Petitioner never raised that issue 

below, and the New Jersey courts never ruled upon it. 

This Court thus lacks jurisdiction to review the ques-

tions presented. 

28 U.S.C. § 1257(a) gives this Court the power to 

review “final judgments or decrees rendered by the 

highest court of a State in which a decision could be 

had . . . where any . . . right is specially set up or 

claimed under the Constitution of the treaties or the 

statutes . . . of the United States.” But here, the right 

petitioner claims under the Second Amendment was 

not “specifically set up or claimed” in the courts below. 

Petitioner made no Second Amendment claim before 

the trial court, nor to the Superior Court of New Jer-

sey Appellate Division. Instead, Petitioner only ad-
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vanced state law claims—namely, that he met the re-

quirements for the permit, or that an inadequate in-

vestigation was conducted below.  

Therefore, both of these courts, when ruling on the 

merits, did not address the Second Amendment. Peti-

tioner’s brief for certification before the New Jersey 

Supreme Court similarly did not raise the Second 

Amendment as a question presented, or in its substan-

tive argument. Petitioner’s only mention of the Second 

Amendment is in passing, in a single sentence in his 

brief. When the New Jersey Supreme Court denied re-

view in a single page order, it also did not address the 

Second Amendment. There is no ambiguity that Peti-

tioner never presented, and thus the courts below did 

not consider or rule upon, the Second Amendment 

claim he now advances.  

This Court has “almost unfailingly refused to con-

sider any federal-law challenge to a state-court deci-

sion unless the federal claim was either addressed by 

or properly presented to the state court that rendered 

the decision we have been asked to review.” Howell v. 

Mississippi, 543 U. S. 440, 443 (2005). In these cir-

cumstances, this Court has a “long line of cases clearly 

stating” that the failure to present a federal claim in 

state court is jurisdictional. Howell, 543 U.S. at 445; 

Lee v. Kemna, 534 U.S. 362, 388 (2002); Exxon Corp. 

v. Eagerton, 462 U.S. 176, 181, n.3 (1983); Cardinale 

v. Louisiana, 394 U.S. 437, 438-39 (1969). As the Car-

dinale Court noted, the Judiciary Act of 1789 vests the 

Supreme Court with no jurisdiction unless a federal 

question was raised and decided in the state court be-

low. “If both of these do not appear on the record, the 
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appellate jurisdiction fails.” Cardinale, 394 U.S. at 

438 (citing Oswings v. Norwoods Lessee, 5 Cranch 344 

(1809)). That is true here. 

The burden of proving that the issue was properly 

presented rests on the petitioner. See Adams v. Rob-

ertson, 520 U.S. 83, 86–87 (1997) (dismissing writ of 

certiorari as improvidently granted because “petition-

ers have failed to establish that they properly pre-

sented the issue to [the state] court”). Here, the deci-

sions of the trial court and the appellate division, as 

well as the denial of certification by the New Jersey 

Supreme Court, are all devoid of references to Second 

Amendment claims. Thus, “when, as here, the highest 

state court has failed to pass upon a federal question, 

it will be assumed that the omission was due to want 

of proper presentation in the state courts, unless the 

aggrieved party in this Court can affirmatively show 

the contrary.” Street v. New York, 394 U.S. 576, 582 

(1969). Petitioners have made no such showing. 

Prudential reasons also favor denial of certiorari. 

As the Cardinale Court noted, there are “sound rea-

sons” to reject petitions where the question presented 

was not raised below. 394 U.S. at 439. “Questions not 

raised below are those on which the record is very 

likely to be inadequate, since it certainly was not com-

piled with those questions in mind.” Id. Although this 

Court has reserved “only in exceptional cases, and 

then only in cases coming from the federal courts, that 

it considers questions urged by a petitioner or appel-

lant not pressed or passed upon in the courts below,” 

McGoldrick v. Compagnie Generale Transatlantique, 
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309 U.S. 430, 434 (1940), this case is neither an excep-

tional one nor one that came from the federal courts.  

When, as here, a state statute is challenged, the 

requirement that the challenge be raised in state 

courts below is even more crucial. “[I]t is important 

that state courts be given the first opportunity to con-

sider the applicability of state statutes in light of con-

stitutional challenge, since the statutes may be con-

strued in a way which saves their constitutionality.” 

Cardinale, 394 U.S. at 439. The Court added that it is 

possible that “the issue may be blocked by an ade-

quate state ground,” and although “States are not free 

to avoid constitutional issues on inadequate state 

grounds, they should be given the first opportunity to 

consider them.” Id. After all, as this Court has repeat-

edly admonished, comity requires that challenges first 

be presented to the state court, as “‘it would be un-

seemly in our dual system of government’ to disturb 

the finality of state judgments on a federal ground 

that the state court did not have occasion to consider.” 

Adams, 520 U.S. at 90 (quoting Webb v. Webb, 451 

U.S. 493, 500 (1981)). 

That the state court presentation and review re-

quirement is critical is evident in Illinois v. Gates, 462 

U.S. 213 (1983), where this Court requested—after 

briefing and argument—the parties to address an ad-

ditional question presented the application of the ex-

clusionary rule to a Fourth Amendment case. But af-

ter review of the record, the Court concluded that this 

additional question “was not presented to the Illinois 

courts and, accordingly,” could not be reviewed by the 

Court. Id. at 217. The Court so held even though the 
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plaintiffs in Gates “expressly raised, at every level of 

the Illinois judicial system, the claim that the Fourth 

Amendment had been violated by the actions of the 

Illinois police and that the evidence seized by the of-

ficers should be excluded from their trial.” Id. at 220. 

However, because the State—which petitioned for cer-

tiorari—did not “raise[] or address[] the question 

whether the federal exclusionary rule should be mod-

ified” in the courts below, this Court could not review 

the issue. Id. (“Whether the ‘not pressed or passed 

upon below’ rule is jurisdictional, as our earlier deci-

sions indicate, or prudential, as several of our later 

decisions assume, nor whether its character might be 

different in cases like this from its character else-

where, we need not decide.”). In the instant petition, 

no party raised the Second Amendment issue in the 

state courts below. 

Whether this Court relies upon jurisdictional or 

prudential grounds, the result should be the same: the 

petition should be denied due to petitioner’s failure to 

present his Second Amendment claim to the very state 

court whose judgement he now seeks to reverse.  

II. IN THE ALTERNATIVE, THIS PETITION 

SHOULD BE HELD PENDING CORLETT. 

The jurisdictional defect in this case requires de-

nial of the petition. But even if the defect did not exist, 

this Court should not grant this petition because a 

similar question is presented in a case where certio-

rari has already been granted. 

On April 26, 2021, this Court granted a petition for 

a writ of certiorari in New York State Rifle & Pistol 

Association Inc. et.al. v. Keith M. Corlett, No. 20-843. 
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The Court limited the grant to the following question: 

“Whether the State’s denial of petitioners’ applica-

tions for concealed carry-licenses for self-defense vio-

lated the Second Amendment.” That case is pending 

this Court’s review. 

The resolution of Corlett would at the very least 

guide the decision in this case, which similarly asks 

this Court to determine “Whether the Second Amend-

ment protects the right to carry arms outside of the 

home for self-defense” and “Whether the government 

may deny law-abiding citizens their exercise of the 

right to carry a handgun outside of their homes by con-

ditioning the exercise of the right on showings of 

need.” Pet. i. The statute under challenge in Corlett 

limits the issuance of a right to carry “when proper 

cause exists for the issuance thereof.” N.Y. Penal Law 

§ 400.00(2)(f).  The New Jersey statute challenged by 

petitioner has a similar standard. It prohibits the ap-

proval of a permit to carry a handgun “unless the ap-

plicant demonstrates that he. . . has a justifiable need 

to carry a handgun.” N.J. Stat. Ann. § 2C:58-4. 

Since Corlett presents a similar question as this 

case, this Court should place this case on hold. After 

the Corlett is decided, the Court can then issue an or-

der to dispose of the matters in light of the Court’s de-

cision in that case. 
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CONCLUSION 

For these reasons, this Court should deny the peti-

tion. 

 

      Respectfully submitted. 

 

                           Renée M. Robeson 

                           Hunterdon County Prosecutor 

 

                           Jeffrey Louis Weinstein* 

                           Assistant Prosecutor 

                           

                           Matthew S. Ah Kao 

                          Assistant  Prosecutor 

 

                        Office of the Hunterdon County  

  Prosecutor 

 

July 15, 2021 
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PRELIMINARY STATEMENT

Plaintiff-appellant,  Reb  Russell,  II  (herein  after

“plaintiff”)  appeals  a  written  decision  from  July  25,  2019

denying his application for a carrying permit for a handgun.

Although  plaintiff  attempted  to  present  specific  facts

demonstrating a justifiable need to carry a handgun it is the

plaintiff's position that,  1) the trial court erred in finding

that plaintiff failed to show a justifiable need for a handgun,

2) more deference should have been granted to the New Jersey

State  Police  Superintendent,  3)  the  trial  court  failed  to

consider all the facts presented by plaintiff and 4) plaintiff

had  not  retained  counsel  which  was  to  his  detriment  and

ultimately  hindered  his  ability  to  properly  articulate  his

arguments. Plaintiff submits that the carrying permit be granted

or  in  the  alternative,  the  matter  be  remanded  for  further

proceedings.

PROCEDURAL HISTORY

On March 29, 2019 plaintiff filed an application to carry a

handgun with the New Jersey State Police (Pa1). The application

was approved on June 4, 2019, by Lieutenant Stephen Mazzagatti

acting on behalf of the Superintendent of the New Jersey State

Police (Pa1-2). Subsequently, this application was submitted to

1
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the Hunterdon County Superior Court, Criminal Division (Pa1-7).

A  hearing  was  conducted  on  July  24,  2019,  in  front  of  the

Honorable Angela F. Borkowski, J.S.C. who denied the application

at  the  conclusion  of  the  hearing  (1T1).  Additionally,  Judge

Borkowski issued a written decision on July 25, 2019 denying the

application based on the lack of justifiable need (Pa8-16). 

On August 14, 2019, plaintiff filed Notice of Appeal (Pa17).

On August 30, 2019, plaintiff filed an Amended Notice of Appeal

(Pa20).

STATEMENT OF FACTS

Plaintiff officially resides in Doylestown, Pennsylvania and

is currently employed for Jazz Pharmaceuticals (1T:4). Plaintiff

is a nationwide certified firearms instructor and instructs both

in New Jersey and Pennsylvania (Pa3-7; 1T:4). Plaintiff is also

certified by the Maryland State Police as a concealed carrying

instructor and has his concealed carry permit in both Maryland

and Pennsylvania (1T:4). Plaintiff currently has a New Jersey

firearms purchaser identification card (1T:20-21). Plaintiff is

seeking a concealed carrying permit in the State of New Jersey

because he fears his abusive ex-wife and needs to feel personal

protection  (Pa3-4; 1T:5). They have been divorced since March

1 1T = transcript of July 24, 2019 

2
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of 2017 (1T:9). Plaintiff and his ex-wife also have three (3)

children together (1T:14).

Plaintiff's ex-wife lives in Doylestown, Pennsylvania, the

same town as plaintiff (1T:7). Plaintiff spends 95% of his time

in New Jersey based on his job and his relationship but has not

switched his residency over to New Jersey due to fears that his

ex-wife will find him (1T:7). Plaintiff's ex-wife knows that he

does not have a carrying permit in New Jersey, only Pennsylvania

(1T:6).

Although  the  last  incident  in  which  he  was  outwardly

threatened was over a year ago, Plaintiff's fears are continuous

(1T:12). Plaintiff indicated his ex-wife's volatile nature is

due to mental illness. (Pa3-4). He understands that the chance

is small, but explained that it is “100% lethal if it happens”

(1T:8). Plaintiff also asserts that his ex-wife has hit him and

thrown stuff at him but has never used a weapon so far (1T:13). 

Plaintiff has never sought a restraining order or reported

his ex-wife's actions to police due to being embarrassed since

he a man and an ex-marine and did not want the shame or stigma

that  would  accompany  such  a  report  (1T:11).  Additionally,

plaintiff does not believe a restraining order would stop any

harm from being done to him due to his ex-wife's uncontrollable

emotional outbursts (1T:6; 1T:12).
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ARGUMENT

In reviewing this appeal, appellant courts should defer any

fact finding made by the trial court regarding any evidence. In

re Return of Weapons to J.W.D., 149 N.J. 108, 116-117 (1997).

The  standard  of  review  for  any  legal  determinations  however,

must be made de novo.  Manakapan Realty, L.P. v. Twp. Comm. Of

Manalapan, 140 N.J. 366,378 (1995)

Under  N.J.S.A. 2C:58-4, in order to carry a handgun, an

application  must  be  approved  by  the  chief  of  police  or  the

superintendent  and  an  applicant  must  not  be  subject  to  any

disabilities  found  in  N.J.S.A. 2C:58-3(c).  Furthermore,  the

applicant  must  show  that  he/she  is,  “familiar  with  the  safe

handling and use of handguns and that he has a justifiable need

to carry a handgun”. N.J.S.A. 2C:58-4(c). Ultimately though, it

is the superior court who has the power to issue such a permit,

“after applicants first obtain approval from their local chief

of police”  In re Preis, 118  N.J. 564, 569 (1990).  The court

must consider whether, 1) the applicant is of good character, 2)

not subject to any disabilities found under N.J.S.A. 2C:58-4(c),

3) the applicant is familiar with the safe handling and use of

handguns, and 4) the applicant must show a justifiable need to

carry a handgun. N.J.S.A. 2C:58-4(d).

In  the  matter  at  hand,  the  State  did  not  object  to
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Plaintiff's good character and none of the disabilities listed

under  N.J.S.A. 2C:58-4(c) applied. The trial court also found

that plaintiff satisfied the third prong by his familiarity with

the  safe  handling  and  use  of  handguns  due  to  his  multiple

certifications as a firearms instructor (Pa4-7; Pa12). 

I. THE TRIAL COURT ERRED IN FINDING THAT PLAINTIFF FAILED TO
SHOW A JUSTIFIABLE NEED (Pa8-16;1T).

The Trial Court's July 25, 2019, Statement of Reasons for

Denial  indicates  that  plaintiff  failed  to  show  a  justifiable

need because of the “lack of specific detail provided in his

application  and  testimony  of  justifiable  need,”  more

specifically,  “the generalized nature of the threats, the lack

of  immediacy  or  urgency  of  any  threats,  and  the  lack  of

supporting documents” (Pa14). However, the court did not give

plaintiff  the  opportunity  to  delve  deeper  into  specifics

regarding  his  claim.  If  the  court  required  more  specific

details, the court should have inquired during the time of the

hearing so plaintiff could have elaborated. Alternatively, the

trial court should have adjourned the hearing to allow time for

plaintiff  to  obtain  the  proper  documentation.  Plaintiff  was

never made aware by either the court or the police that further

documentation was needed and therefore, he should be given the

5
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opportunity  to  properly  prepare  for  another  hearing  on  the

matter. Plaintiff proceeded  pro se without the experience nor

the guidance that was required to properly argue his case before

the trial court. Plaintiff was under the impression that since

his application was approved by the police superintendent, that

he  only  needed  to  furnish  to  the  trial  court  the  same

documentation  and  statements  that  he  presented  to  the  police

superintendent. Approval of the police superintendent and the

trial court requires consideration by each of nearly the exact

same elements. Therefore, plaintiff did not have a chance to

prepare  adequately  in  order  to  satisfy  the  trial  court  and

should be given an opportunity to do so.

In regards to specific instances of threats, plaintiff did

provide  the  court  with  testimony  that  indicated  that  the

carrying permit is necessary for protection against his ex-wife

(1T:14). Plaintiff also testified that, “she has an emotional

disregualtion (sic) issue where she can just fly into rages”

(1T:6).  This  was  expressed  to  the  court  when  plaintiff

acknowledged  that  the  probability  of  such  an  occurrence  was

small however, if it were to occur, “it's 100% lethal” (1T:8). 

The trial court stated in it's Statement of Reasons for

Denial,  that  plaintiff  “provided  very  little  background

information about his ex-wife” (Pa14). However, the trial court
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did not explain what else was was required, nor followed up with

additional questions. Furthermore, background information about

a  possible  threat  is  not  an  element  that  is  needed  under

N.J.S.A. 2C:58-4 to obtain a carrying permit. In order to show a

justifiable need, generalized fears are not enough. In re Preis,

118 N.J. 564, 573 (1990). The applicant must show that his life

is in danger, by serious threats or past attacks.  Siccardi v.

State, 59 N.J. 545 (1971). Plaintiff testified that in the past

his ex-wife had been violent towards him, including hitting him

and throwing stuff (1T:13).  He also asserted that his ex-wife

of 23 years is someone he is terrified of due to her rage,

impulsive  behavior,  lies,  manipulation,  and  abuse  (1T:8).

Specifically, that the last time they met, she has threatened

him by saying that, “there is a special place in hell for [him]

and she will personally ensure [he] get there quickly” (Pa3).

II. MORE DEFERENCE SHOULD HAVE BEEN GRANTED TO THE NEW JERSEY
STATE POLICE SUPERINTENDENT (Pa8-16; 1T).

N.J.S.A. 2C:58-4(c) requires that in order for an applicant

to be granted a carrying permit for a handgun, the application

must  first  “be  approved  by  the  chief  police  officer  or  the

superintendent”.  N.J.S.A. 2C:58-4(c).  In  the  case  at  hand,

plaintiff  received  the  approval  of  Lieutenant  Stephen
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Mazzagatti, who was acting on behalf of the superintendent of

the  New  Jersey  State  Police  on  June  4,  2019.  Approval  also

requires that the applicant demonstrate to the superintendent,

in this case Lieutenant Mazzagatti, that there is a justifiable

need  for  the  aforementioned  carrying  permit.  N.J.S.A. 2C:58-

4(c). While this is not the only requirement under this statute,

it is a large hurdle that plaintiff successfully cleared based

on his individual circumstances. Plaintiff concedes that courts

have held that absolute deference should not be granted to the

appropriate police agency regarding gun permits. In re Pantano,

429 N.J. Super. 478, 484 (App. Div. 2013). However, based on the

plain language of N.J.S.A. 2C:58-4(c), the courts must take into

consideration  the  police  superintendent's  approval.  The  trial

court dismissed Lieutenant Mazzagatti's recommendation solely on

it's own independent finding citing that there was an “[absence]

of express determination of justifiable need” supplied from the

Lieutenant  Mazzagatti  (Pa12).  Plaintiff  should  not  be  held

responsible due to the failure of the police to submit their

proper  documentation.  At  the  very  least,  plaintiff  should  be

given the opportunity to procure supplemental documents by the

police superintendent to satisfy the court.
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III.  THE  TRIAL  COURT  FAILED  TO  CONSIDER  ALL  THE  APPROPRIATE
FACTS PRESENTED BY THE PLAINTIFF (Pa8-16; 1T).

Throughout  the  written  decision,  the  trial  court  judge

cited  the  lack  of  prior  restraining  orders,  police  reports,

convictions,  or  other  evidence  that  shows  that  plaintiff  has

sought reasonable means before attempting to obtain a handgun

carrying permit (Pa14). While this may or may not be true, again

this  is  not  the  standard  described  under  N.J.S.A. 2C:58-4,

therefore, should not have been a factor in the trial court's

decision. Furthermore, the court stated that plaintiff did not

provide any documentation in support of his claim that his ex-

wife suffers from a mental illness which would “legitimize the

fears of the applicant” (Pa14). The court goes on to state that

it assumes that this mental illness would be mentioned in prior

evaluations  relating  to  the  divorce  and  custody  of  their

children (Pa14). Plaintiff's ex-wife's mental health records are

confidential  –  he  could  not  possibly  have  access  to  these

records.  It  is  unreasonable  to  hold  him  to  the  impossible

standard of requiring he submit documentation to which he has no

access and which would be in violation of the Health Insurance

Portability and Accountability ACT (HIPAA). Additionally, mental

health evaluations may or may not have been part of the former

couples' divorce proceeding. If they were not present, it does
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not nullify the idea that a serious and dangerous mental illness

exists. An absence of evidence is not evidence of absence.

The trial court also cited in its denial, that there was no

supporting evidence that shows an “urgent” need. Again, urgency

is not a requirement of N.J.S.A. 2C:58-4 (Pa15). In Pantano, the

court held that since an incident was over four years ago, that

was insufficient to show a justifiable need. In re Pantano, 429

N.J. Super. at 483. However, in the present matter plaintiff

testified that the last time he was threatened was a about a

year ago (1T:12). Even though the threat was made a year ago,

the trial court viewed the threat as an isolated incident when

it should have been view as continuous. Plaintiff testified that

his ex-wife threatens him when he visits his children (1T:10).

Plaintiff will continuously have to keep in contact with his ex-

wife in order to visit his children. This fear is so intense

that  it  prevents  him  from  switching  his  address  to  where  he

resides in New Jersey, even though he spends 95% of his time

there (1T:7). This is all due to the fact that he is terrified

of his ex-wife finding him (1T:7). Plaintiff was married to his

ex-wife for twenty-three (23) years and presumably knows her and

her  dangerous  proclivities  better  than  anyone.  Due  to  his

frequent  contact  with  his  ex-wife  because  of  their  children,

plaintiff is continuously in fear for his safety.
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IV.  PLAINTIFF  HAD  NOT  RETAINED  COUNSEL  WHICH  WAS  TO  HIS
DETRIMENT  AND  ULTIMATELY  HINDERED  HIS  ABILITY  TO  PROPERLY
ARTICULATE HIS ARGUMENT (Pa3;1T).

Plaintiff proceeded  pro se and therefore was not able to

articulate  his  argument  fully.  Plaintiff  was  under  the

impression that he did not need counsel since he was approved by

the  New  Jersey  Police  Superintendent  already.  Only  after  his

denial did he retain counsel in order to file this appeal. In

the interest of justice, plaintiff must be given the chance to

adequately prepare with the aid of experienced counsel.

Conclusion

For the forgoing reasons, plaintiff respectfully requests

that this Court reverse the trial court's July 25, 2019 decision

and  grant  the  carrying  permit,  or  in  the  alternative,  be

remanded for further proceedings.

Respectfully submitted,

LAW OFFICES OF JEF HENNINGER
Attorneys for the Plaintiff-appellant, Reb Russell, II

By: Jef Henninger
Jef Henninger, Esq.
JH/jp
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Your Honor,

My Name is Reb Russell II.  I am respectfully applying for a concealed carry permit for 
the reasons I will share below.  First a little about me. I was born in Riverside NJ 50 
years ago and grew up in Edgewater, NJ until 2nd grade when we moved to update 
NY.  I grew up playing football in high school and earning my Eagle Scout.  I’m the 
oldest of four children.  During college I was on an NROTC scholarship with the unit at 
Cornell University where I was focused on serving my country and giving back until a 
military ending knee injury with the Marines Office School in Quantico, VA change my 
career path. I went on to get my Ph.D. working in the pharmaceutical industry on teams 
focused on cancer cures.  I am humbled to have been part of the team at Bristol Myers 
Squibb to develop and obtain approval for the first immunoncology medicines, Yervoy 
and Opdivo, to give patients real hope of cures.  It’s changed the way we now approach 
cancers.  After 15 years at BMS I left to join Jazz Pharmaceuticals where I work on 
medicines for rare cancers in children.  It gives me joy to be part of team giving children 
and parents hope.  My passion in life has been serving others.  Also after my divorce, I 
started a business focused on safety and protection as I am a certified range safety 
officer and certified pistol instructor teaching safety, responsibility, and judgement. 

There has been a part of my life that most people never see.  It’s been something that 
many years has been embrassing and shameful as victim of domestic abuse especially 
for a man.  I never fought back as I would never strike a woman it been something I 
that’s was instilled in me as a young boy.  I never reported anything due to the social 
stigma. It’s taken me a very long time to be even to say this, I was an abused husband 
for 23 years.  Something I never talk about because of the sigma and feelings of pain 
and embarrassment. 

After staying for the kids, I finally left my abusive ex wife.  She is someone who scares 
me with her rage, impulsive behaviors, lies, manipulation and abuse.   Counseling 
(couples and individual) prior to and post divorce helped me understand her abusive 
nature and her as an acting out borderline personality disorder (BPD).  BPD as a mental 
illness is well documented in the literature where they are impulsive, prone to self 
violent (acting in) or outward violence (acting out), view others as object to posses and 
control etc.  they are extremely recalcitrant and to this day she will not get treatment.  I 
included a brief article that helps to provide context around the real and constant risk 
she represents to me especially since I have move on in a committed relationship.  This 
relationship has further enraged my ex wife.  I have taken her verbal threats very 
seriously as I know what’s she is capable of from experience and now with a view on 
individuals with boarder line personality disorder that validates what she is capable of 
(e.g. telling me ,there is a special place in hell for me and she will personal ensure I get 
there quickly and if I can’t have you no one will).   I believe her and the real risk she 
represents to me and I would kindly ask you to read the attached article or please 
perform your own research on outward borderline personalities to understand the 
constant threat I’m under and one that as long as she doesn’t get help will continue. 
Finally after 23 years, I left her, her abuse and want nothing to do with her.  To her, I 
remain as an possession one she will not let go of.  I fear for my personal safety and I 
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don’t want to be victimized again.  It’s something that seems like it will never go away 
after what professional and clinical literature report about people with BPD. 

I am requesting the legal means to protect myself while in NJ.  I spend significant time 
in NJ sometimes a week or two at a time.   My girlfriend with whom I have a committed 
relationship lives in basking ridge I’m there several days a week. My parents live in 
Brooklawn,NJ where I also frequent.  In PA, I have the legal means to protect my 
person where I have some sense of safety and peace and I am requesting the same in 
NJ.   I shouldn’t have to live in fear and should be free from the real and constant threat 
my ex wife is to me.  I realize the best I get is the chance to protect myself about the 
potential violence.  I left my abusive ex wife and would like feel a little safer as long as 
she alive and untreated.  The threat I live with every is real and I never thought I would 
be one of those individuals who for decades suffered silently. While I broke free, I will 
truly never be free given how she try’s to keep engaged.  It’s further enraged her That 
I’ve move on and want nothing to do with her.  

This is something you can’t imagine unless you have experienced personally. Being a 
man there is bias and shame that has not allowed me to now to come forward.  It’s one 
that says your a man and she’s just a woman and why should you be afraid there’s no 
real danger.   The potential for danger is real and those biases are not. I am not young 
nor agile after my hip replacement. I would give so much not to be in this position but 
that  been taken out of my control.  I humbly ask to be granted this request and be 
allowed the means to protect myself. 

Very Respectfully,

Reb J Russell, Ph.D.

Should I ever terminate my business as a firearms instructor, the New Jersey State 
Police and Superior Court Judge that issued the permit shall be notified. In addition the 
Permit to Carry will be surrendered to the NJ State Police. 
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